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Prelace
The Legislative Assembly of British CoLumbia,
Canada resolved to appoint a special committee
to look into the MultiLateral Agreement on
investment (MAI) on April 27, 1998. During a
special debate on the draft agreement, the Hon.
Michael Farnworth, Minister of Employment and
Investment, began by introducing the following
motion, resolution No. 43, which read:
t~That this House continue to pressure the
Government of Canada to undertake a broad
public consultation on the Multilateral Agreement
on Investment (MAI) and be it further resolved
that this Legislature urges the federal Liberal
government to ensure that Canadian Medicare and
social services are fully excluded from the
provisions of the MM and to refuse to sign any
version of this agreement which compromises the
ability of British Columbians to manage and
conserve their natural resources as they see fit, or
the power of the Province to lever jobs and
economic benefits for the residents of British
Columbia;
~That the Government of Canada not sign the
draft Multilateral Agreement on Investment or
agree to lock in any part of the existing text at
the OECD Ministerial Council meeting on April 2728 in Paris, France;
~That the Government of Canada suspend its
participation in the MAt negotiations until the
Canadian public have been thoroughly consuLted
through parliamentary hearings in all regions of
the country; and that the Legislative Assembly of
British CoLumbia establish a special committee to
examine, inquire into and make recommendations
respecting all aspects of the Multilateral
Agreement on Investment.”
The Members of the Legislative Assembly
approved the motion unanimously.
ImmediateLy following the adoption of this
resoLution, the Premier, the Hon. Glen Clark,
moved resolution No. 42, a motion to establish a
special committee to examine the MAt. This
resolution, which the House also passed
Special Committee on the Multilateral Agreement on Investment
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unanimously, comprised the committee’s terms of
references and can be found on page 10 of this
report.
This committee was appointed to examine and
make recommendations with respect to the draft
MAI. The committee’s terms of reference instruct
it to consider key issues arising out of the
proposed agreement for British Columbia, the
implications of the agreement for Canada and
British Columbia, the most appropriate way of
representing the interests of British Columbians
with respect to the agreement, and the most
effective means of increasing British Columbians
awareness and knowledge of the issues arising out
of the agreement. The committee is also
empowered to gather views, information and
proposals concerning the MAI from individuals and
groups in British Columbia or elsewhere, and to
solicit discussion on issues that wilt be subject to
future MAt negotiations.
The committees work has been organized to occur
in two phases: the information-gathering and
expert hearing phase and the public hearing
phase. The first of these phases focused on
gathering and disseminating expert testimony on
the proposed MM and the principal issues arising
out of it. A major part of this phase was eight full
days of public hearings held on September 29, 30
and October 1 and 2 in Vancouver, and on October
8, 9, 14 and 15 in Victoria. The expert witness
hearings were recorded, transcribed and published
in Hansard, which is available to the public. An
educational video of the proceedings is also being
prepared and will be shown through various
television outlets, released to other media and
made available to others upon request through the
Clerk of Committees.
Nearing the end of the first phase of its review,
and as international negotiations on the MAI were
about to recommence in Paris, the committee
adopted, on division, the following motion
proposed by Mr. Orcherton:
~Be it resolved: that the Special Committee on
the Multilateral Agreement on Investment of the
Legislative Assembly of British Columbia, Canada,

Special Committee on the Multilateral Agreement on Investment
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call on the Government of British Columbia to
urge the Canadian Government to:
1. Reject the fundamental basis of the MAI
negotiations scheduled to reconvene in Paris on
October20 and 21, 1998.
2. Propose a new set of guiding principles for a more
balanced approach to international trade and
investment agreements wherever they may be
negotiated.
3. Use this unique opportunity to provide world
leadership to foster greater international
economic and social stability by strengthening
democratic institutions at all levels of government
and at all stages of development.
4. Propose that all parties undertake a
comprehensive and transparent consultation and
decision making process to ensure that the
ongoing process of globalization is redirected to
address the interests of all sectors of society.”
The second phase of the committee’s process will
soon begin. Early in the new year, the committee
will be holding a series of public hearings in
Vancouver, Terrace, Victoria, Campbell River,
Prince George, Kelowna, Cranbrook, Kamloops and
possibly other B.C. communities to be announced
later. The committee has already published a call
for submissions in various daily newspapers, and it
welcomes submissions from citizens throughout
B.C. The committee is very intent on hearing
what British Columbians throughout the province
have to say about issues arising from the MA).

Special Committee on the Multilateral Agreement on Investment
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TERMS OF REFERENCE
That a Special Committee be appointed to examine, inquire into
and make recommendations with respect to the Multilateral
Agreement on Investment (MAI) and in particular, without
limiting the generality of the foregoing, to consider:
1. The application of key issues arising out of the proposed
Multilateral Agreement on Investment to British Columbians;
2. The most effective and appropriate means for representing
the views and interests of British Columbians on matters
relating to the proposed Agreement;
3. The implications for British Columbia and Canada of the
proposed Multilateral Agreement on Investment and on
related matters;
4. Representations and expressions of views from individuals
and groups from British Columbia or elsewhere;
5. Proposals related to the Multilateral Agreement on
Investment brought forward within British Columbia or from
elsewhere;
6. Evidence on the issues likely to be subject to further
negotiations in the future; and
7. The most effective and appropriate means of enhancing the
levels of awareness and knowledge of British Columbians
concerning the issues involved.
Further, that the House authorizes the committee to provide
opportunities for all citizens of British Columbia to express their
views on these matters.
The said Committee shall have the powers of a Select Standing
Committee and in addition is empowered:
(a) to appoint of their number, one or more sub-committees and
to refer to such sub-committees any of the matters referred
to the Committee;
(b) to sit during a period in which the House is adjourned, during
the recess after prorogation until the next following Session
and during any sitting of the House;
(c) to adjourn from place to place as may be convenient;
(d) to retain personnel as required to assist the Committee; and
(e) to permit television broadcasting of any public hearings the
Committee may have;
Special Committee on the Multilateral Agreement on Investment
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and shalt report to the House as soon as possible, or following
any adjournment, or at the next following Session, as the case
may be; to deposit the original of its reports with the Clerk of
the Legislative Assembly during a period of adjournment, and
upon resumption of the sittings of the House, the Chair shalt
present all, reports to the Legislative Assembly; and
That the Special Committee of Selection be empowered to
compile the list of Members for the said Committee.
Honourable Glen Clark
Premier
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THE B.C. SPECIAL C0MMITrEE ON THE MULTILATERAL AGREEMENT ON
INVESTMENT REPORT SUMMARY
—

The Special Committee on the Multilateral
Agreement on Investment was established by a
unanimous vote of the Legislative Assembly of
British Columbia, Canada on April 27, 1998. The
committee, chaired by Joan Smallwood, MLA, was
given a broad mandate to examine key issues
arising out of the proposed MA!. The first phase of
the committee’s investigation included eight days
of public hearings in Vancouver and Victoria,
consisting of presentations from 87 specialists
with diverse backgrounds from British Columbia,
elsewhere in Canada, the United States, and
Europe.
WHAT IS THE MA!?
The MA!, a proposed international agreement on
investment, has been under negotiation at the
Paris-based Organization for Economic
Cooperation and Development (OECD) since 1995.
The proposed agreement would ~provide a broad
multilateral framework for international
investment with high standards for the
liberalization of investment regimes and
investment protection.”1 It was conceived as a
free-standing treaty that would eventually apply
to all countries, constituting the global rules on
investment-related matters.
Negotiations began in 1995. Negotiators twice
missed deadlines to conclude the agreement: first
in April 1997 and then in May 1998. WhiLe a draft
text was largely completed, a number of
contentious issues continued to separate the
governments negotiating the deal. In February
1997, a Leaked text was posted on the Internet.
Following this, public concern and opposition to
the MA! from an emerging international coalition
of citizens’ groups grew in several OECD countries,
including Canada. Faced with widespread
opposition and continuing differences among

‘Communiqué, Meeting of the OECD Ministerial Council, May 24, 1995.
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countries, negotiations were suspended for a sixmonth period in April 1998.
Shortly before negotiations were scheduled to
resume in October 1998, France, after conducting
domestic consultations, unexpectedly withdrew
from the MAJ negotiations. The fate of the MM at
the OECD is now uncertain. Analytical work
continues, but format negotiations have now
ended. Some key governments, including the
United States, continue to favour further
negotiations at the OECD. Some other
governments, such as Canada and France, argue
that negotiations should be shifted to the World
Trade Organization (WTO).
The fundamental issues raised by the MAI remain
relevant, whatever the ultimate fate of the OECD
version. Key elements of the MM are on the table
in negotiations to expand NAFTA through the Free
Trade Agreement of the Americas (FTAA),
bilateral investment treaty negotiations, at the
International Monetary Fund, and in discussions
leading to the next round of negotiations at the
WTO.
THE C0MMrrrEE’s MAIN FINDINGS
Based upon the evidence presented to date, the
committee concludes that the draft MAI is
fundamentally fLawed. In the committee’s view,
the draft agreement, if implemented, would
seriously threaten the sovereignty of national and
subnational governments and democratic
institutions at alt levels. The committee calls for
an open negotiating process aimed at a more
balanced result.
The committee is concerned that some of the
most troubling provisions of the draft MAI,
incLuding the controversial investor-state dispute
settlement procedure, are already contained
within the investment chapter of the North
American Free Trade Agreement (NAFTA). The
committee recommends that the investor-state
dispute settlement provisions be eliminated from
the NAFTA and be excluded from any future
international agreement.

Special Committee on the Multilateral Agreement on Investment
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The committee recommends that further
negotiations based on the current draft MAI should
not recommence at the OECD. The MAt draft text
should be discarded in favour of a fresh approach
using a new set of guiding principles. The
committee urges the Canadian government to
consult broadly in all regions of the country in
order to develop a new mandate on international
investment issues. Wherever further international
investment discussions occur, the committee
urges Canada and other governments to adopt
open and transparent negotiating processes.
FINDINGS ON KEY ELEMENTS OF THE MAt
In the course of its deliberations, the committee
examined the key provisions of the draft
agreement. Its findings on each of these elements
are briefly summarized below:
NATIONAL TREATMENT

The committee concludes that exchanging
reciprocal commitments not to discriminate,
through the national treatment and most-favoured
nation principles, should be an important
objective of multilateral investment negotiations.
It is essential, however, that resulting treaties not
deprive governments of the ability to respond to
local needs and to adopt certain policies that
favour their own citizens. The committee
recommends that the MAt’s atop-down” approach
(in which all sectors or measures are covered by
the agreement unless specifically exempted)
should be discarded in favour of the traditional
GATT practice of a ttbottom-up” approach (in
which governments negotiate positive lists, or
offers, of industries or sectors that will be
covered), In the committee’s view, this approach
would provide greater certainty and transparency.
PERFORMANCE REQUIREMENTS
Performance requirements are conditions on
investment used by governments to hold investors
accountable to commitments to create jobs,
achieve local benefits, or other economic
development, environmental and social policy
objectives. The committee noted that the MAI
prohibits performance requirements even where

Special Committee on the Multilateral Agreement on Investment
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they are applied in a non-discriminatory manner
to foreign and domestic investors. ~n the
committee’s view, these extensive restrictions on
performance requirements are unacceptable.
Governments must be free to negotiate for local,
provincial or national economic benefits and to
apply specific conditions aimed, for example, at
improved environmental protection. The
committee recommended that as long as these
performance requirements are transparent and
apply equitably to domestic and foreign investors,
international investment agreements should not
interfere with them or call into question the
enforceability of commitments made by investors.
INVESTMENT PROTECTION: EXPROPRIATION

The potential impact of the MAI on government
activity with respect to expropriation and
compensation was a central preoccupation of
many witnesses during the public hearings. The
committee discovered a high degree of consensus
that the MAI text on expropriation, and the NAFTA
expropriation wording upon which it is based,
would import open-ended, ill-defined, and highly
uncertain concepts about expropriation into
Canadian domestic law.
In the committee’s view, the investor-protection
provisions of the MAt extend welt beyond domestic
law. Adopting such provisions risks alienating the
capacity of a democraticatly elected legislature to
balance interests, and of domestic courts to
adjudicate disputes on the basis of a wellestablished body of domestic law. This would
likely result in greater uncertainty and higher
costs for both investors and governments. More
importantly, according to the committee,
adopting the MAt’s investment protection
provisions would constitute an unacceptable,
unnecessary, even reckless, surrender of
sovereignty and democratic accountability.
The committee concludes that foreign investors
must be assured of identical treatment under
domestic law, the same rights to prompt,
adequate and effective compensation as domestic
investors, and full access to the domestic court
system to Litigate disputes. Foreign investors do
not, however, require special rights beyond those
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accorded to Canadians. The committee
recommends that any future investment
agreements eliminate references to ~‘measures
tantamount to expropriation.” Given the
importance of this issue, the committee
recommends that the federal government engage
immediately with its NAFTA partners to gain an
effective binding agreement that so-catted
regulatory takings are not compensable under
NAFTA’s investment provisions.
INVESTOR-STATE DISPUTE PROCEDURE

The investor-state dispute procedure which
enables a foreign-affiliated investor to bypass the
domestic court system and challenge government
measures before international arbitrat panels
drew withering criticism during the public
hearings. The expert testimony before the
committee reflected a remarkable consensus that
the investor-state mechanisms in the NAFTA
investment chapter, in bilateral investment
treaties (BITs), and in the MAI were a
~‘revolutionary, not evolutionary” change.
—

—

The committee was repeatedly reminded that the
recently concluded Ethyl case, brought under
similar investment provisions of NAFTA, caused
the Government of Canada to withdraw its
restrictions on a gasoline additive and to pay $20
million (Can) compensation to the U.S. -based
supplier. Just this month, British Columbians
learned that a California-based company has filed
its intention to use NAFTA’s investment chapter to
seek compensation for damages allegedly arising
from B.C.’s environmental prohibition against bulk
water removals.
While recording its strong support for the
availability of international commercial
arbitration, the committee concludes that the
investor-state procedures of both NAFTA and the
MAI transform traditional international
commercial arbitration into an instrument that
permits extrajudicial challenges to broad public
policy measures. In the committee’s view, this
special right accorded to foreign investors to
bypass domestic courts and to force governments
into binding arbitration subverts the rule of law
and undermines democratic processes.
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The committee recommends that the investorstate dispute procedure be eliminated as means to
enforce international investment agreements. The
use of international commercial arbitration
procedures should be limited to their original and
proper purpose, the adjudication of contract
disputes, where the parties, whether
governmental or private, expressly consent to
submit the specific dispute to arbitration. The
committee also recommends that the government
of Canada ensure that the investor-state dispute
settlement procedure contained in NAFTA chapter
11 is eliminated.
GENERAL EXCEPTIONS AND RESERVATIONS
Reservations and exceptions allow signatory
governments to adopt or maintain measures that
would otherwise violate the MM. The committee
concluded that country-specific reservations
provide only limited and temporary protection and
are therefore inadequate to protect vital
Canadian and British Columbian interests.
In the committee’s view, provisions that fully
safeguard democratically elected governments’
freedom to protect the environment, conserve
natural resources, provide health care, education
and other social services, strengthen its culture,
and achieve its citizens’ economic development
priorities must not be relegated to afterthoughts
in the treaty negotiation process.
The committee recommends that future
negotiations exclude the concepts of “standstill”
or “rollback.” It also recommends that in future
negotiations, more effective means than countryspecific reservations must be utilized to safeguard
vital Canadian interests, combining a “bottom-up”
negotiating process, prudential carve-outs, and
general exceptions. Most importantly, the
committee recommends that broad societal
priorities be built into the core text of any future
international treaty.
EXPLORING ALTERNATIVE APPROACHES
In Part IV of the report the committee identifies
some important issues and poses some key
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questions to be considered further in the next
public phase of the committee’s hearings. After
consulting with British Columbians throughout the
province, the committee will develop
recommendations on the issues involved for its
final report to the Legislature in the spring of
1999.
The setback suffered by the MAI at the OECD
provides some time for reflection and preparation
for the next round of global rule-making. If this
time is used well, then the next round of
engagement could produce very different results:
a framework that not only provides certainty to
international investors but also deals with
citizens’ desires to maintain democratic direction
and control over their communities and to address
widening disparities in wealth and power
nationally and globally.
Part IV identifies several fundamental issues: the
need to define clear objectives in any future
negotiations, to use an open and democratic
negotiating process, and to respect provincial and
local government jurisdiction. The corn mittee
notes that almost no one questions the
importance of investment and the need for
international investment rules. What is at issue is
the nature of these rules and the form they should
take. The next stage of public meetings to be held
early in the new year in communities throughout
the province is intended to give British Columbians
a chance to consider what kind of multilateral
investment rules would best serve their
communities.

Special Committee on the Multilateral Agreement on Investment
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SUMMARY OF RECOMMENIIATIONS2
Recommendation I
Your committee recommends that the federal
government hold hearings in all regions of the
country to provide the Canadian public an
opportunity to debate Canada’s interests and
objectives in international investment
negotiations. In the meantime, the committee will
continue with the second phase of its hearings in
various regions of the province in order to provide
British Columbians with an opportunity to express
their views on the important issues raised by the
MAI and similar provisions in other investment
negotiations.
Recommendation 2
Your committee recommends that multilateral
negotiations on global investment rules must
include the full participation of developing
countries and must address developing country
interests and concerns. Negotiations at the OECD
should be terminated and shifted to a genuinely
multilateral forum mandated to consider
investment and development needs, such as the
United Nations Conference on Trade and
Development.
Recommendation 3
Your committee recommends that Canada pursue
multilateral rules on investment that integrate the
protection of investment interests with the
broader interests and concerns of civil society and
ordinary citizens. The committee stresses the
need for greater openness and democratic debate
in developing these rules.
Recommendation 4
Your committee recommends that exchanging
reciprocal commitments not to discriminate,
through the national treatment and most-favoured
nation principles, should be an important
objective of multilateral investment negotiations.
2

recommendations are listed in the order they appear in the report, not in order of priority.
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Any future investment negotiations should be a
~bottom-up” process. Treaty obligations would
apply to sectors and measures that are specifically
identified, instead of the opposite ~ttop-down”
approach in which all sectors and measures are
covered unless specifically exempted.
Recommendation 5
Your committee recommends that as long as such
requirements are transparent and apply equitably
to domestic and foreign investors, an international
investment treaty should not prevent governments
from negotiating or enforcing performance
requirements intended to meet economic
development, environmental, or other legitimate
objectives.
Recommendation 6
Your committee recommends that in the case of
an expropriation for a public purpose, foreign
investors must be assured of identical treatment
under domestic law, the same rights to prompt,
adequate and effective compensation as domestic
investors, and full access to the domestic court
system to litigate disputes. Foreign investors do
not require special rights beyond those accorded
to Canadian investors and citizens.
Recommendation 7
Your Committee recommends that provisions
concerning ~measures tantamount to
expropriation” should be eLiminated from the MA!
and similar agreements. Furthermore, the federal
government should engage immediately with its
NAFTA partners to gain effective binding
agreement that regulatory takings are not
compensable under NAFTiVs investment provisions.
Recommendation 8
Your Committee recommends that the investorstate mechanism which enables a foreignaffiliated investor to bypass the domestic court
system and challenge government measures
before international arbitral panels should be
eliminated. The use of international commercial
arbitration procedures should be limited to their
original and proper purpose, the adjudication of
-

—
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contract disputes, where the parties, whether
governmental or private, expressly consent to
submit the specific dispute to arbitration.
Recommendation 9
Your Committee recommends that the government
of Canada reopen NAFTA chapter 11 to eliminate
the investor-state dispute settlement procedure.
Recommendation 10
Your committee recommends that because
country-specific reservations provide only limited
and temporary protection, they are therefore
inadequate to safeguard vital Canadian and British
Columbian interests. More effective means to
safeguard such vital interests, combining a
cebottom~up~~ negotiating process, prudential
carve-outs, and general exceptions, must be
achieved.
Recommendation 11
Your committee recommends that future
negotiations should not include the concepts of
~standstill” or ~trollback”. More flexible methods
of maintaining a fair balance of commitments and
obligations must be utilized, such as authorizing
other contracting parties to withdraw reciprocal
benefits, or to negotiate compensation, when a
future government withdraws a commitment made
by a previous one.
Recommendation 12
Your Committee recommends that Canada should
fully implement the OECD code outlawing bribery
and seek to extend it to non-member countries.
Canada should negotiate on a multiLateral or
bilateral basis with developing and emerging
economy governments to ensure due process and
non -discriminatory treatment for foreign investors
under the host country’s domestic law. Canada’s
bilateral investment treaties, should be reopened
to focus on non-discrimination and transparency
and to eliminate provisions creating special rights
for foreign investors beyond those accorded to
Canadians.
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Recommendation 13
Your Committee recommends that the Canadian
government take a Leadership role in developing a
broad international coalition of governments,
cultural creators, and cultural organizations to
achieve international trade and investment rules
that fully respect cultural sovereignty, diversity,
and plurality.
Recommendation 14
Your committee recommends that in all ongoing
and future trade and investment negotiations
Canada must gain a comprehensive cultural carveout that is broad, self-defining, preserves future
policy flexibility, and is effective against all
obligations in the agreement.
Recommendation 15
Your committee recommends that the granting of
concessions, licences, authorizations, and
permits, including of rights to develop publicly
owned natural resources, should be excluded from
the definition of investment in the MAI and other
multilateral investment agreements.
Recommendation 16
Your committee recommends that any multilateral
investment agreement to which Canada is a party
should contain a prudential ~carve-out” for
environmental protection, natural resource
management, and conservation measures, to the
effect that: ‘~Notwithstanding any other provisions
of the Agreement, a contracting party shall not be
prevented from taking prudential measures with
respect to environmental protection, resource
management and conservation, and related health
protection matters.”
Recommendation 17
Your committee recommends that any future
multilateral investment agreement to Which
Canada is a party must contain a ~carve-out” for
measures related to health, education and social
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services, to the effect that: “Notwithstanding any
other provisions of the agreement, a contracting
party shall not be prevented from taking any
measure with respect to the protection of health
and the provision of health, education, child care,
and other social services.”
Recommendation 18
Your committee recommends that Canada should
revisit the NAFTA Annex II-C-9 reservations and
corresponding American and Mexican reservations,
to ensure that health, education, and other social
services are fully and effectively excluded from
the NAFTA.
Recommendation 19
Your committee recommends that the
international trade and investment negotiating
agenda must now be broadened to include
effective and enforceable protection of core
labour standards and basic human rights. The
commitment by developed countries of substantial
financial transfers to promote the upward
reconciliation of labour, social and environmental
protection standards in developing and
transitional economies must also be a central
component of any trade and investment
integration initiatives.
Recommendation 20
Your committee recommends that sanctions which
are genuinely intended to promote respect for and
enforcement of human rights must be effectively
exempted, at all levels of government, from
national treatment, most-favoured nation and any
special provisions developed to deal with the
issues of ttextraterritoriality” or “secondary
investment boycotts.”
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Recommendation 21
Your committee recommends that in any ongoing
or future investment negotiations, the federal
government must fulfil its constitutional
obligation to consult First Nations, including
British Columbia’s First Nations. In such
negotiations Canada must satisfy British
Columbia~s First Nations and the province that the
federal government has achieved complete and
fully effective protection not only for measures
related to aboriginal peoples, but for aboriginal
self-governments and the treaty-making and
implementation process.
Recommendation 22
Your committee recommends that when
negotiating the MAI or any future investment
treaty, the federal government must ensure that
the agreement does not apply to matters within
provincial jurisdiction, including local government
matters, without the express consent of the
Legislative Assembly of British Columbia. Such
coflsent must be obtained before the federal
government makes international commitments
that apply to provincial or local government
measures, If the federal government fails to
provide for such consent, then the provincial
government should explore alt means, including
legal action, to defend vigorously its own
jurisdictional rights and those of local
governments to represent the interests of British
Columbians.
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PARTI
WHAT IS THE MULTILATERAL AGREEMENT ON INVESTMENT (MAIJP

Inlrolluclion
If you’ve never heard of the Multilateral
Agreement on Investment also known as the MAI
you’re not alone. Most peopLe haven’t. And if
you only recently Learned that the British
Columbia legislature established a special
committee to study how the MM could affect your
community, that’s not surprising either, because
the MAI hasn’t received much attention in the
mainstream media.
—

—

Twenty years ago [the
MAIl would have been
laughed out of the
room, and you would
not be holding a serious
hearing on [it]...
S. George,
Transnational Institute
September 30, 1998
p. 107

What is the MM? What is it designed to do? Why
should British Columbians and other citizens care
about it? And what issues does the MAI raise for
B.C., even if it does not proceed in its current
form?
The B.C. Special Committee on the Multilateral
Agreement on Investment was established to
answer these and many other questions arising out
of the proposed MAI. This first report of the
committee, published after the first stage of
detailed public hearings, is divided into four
sections as follows:
Part I of the report describes the MAI. It considers
how the draft agreement came about, highlights
what it is designed to achieve, and outlines the
current status of negotiations.
Part II of the report examines the key eLements of
the proposed MM. Based on the testimony of
experts from British Columbia, Canada, the United
States, and Europe, the report examines the
agreement’s main provisions and considers their
significance.
Part III highLights some of the many important
impacts the MM could have on British Columbians’
everyday Lives. It describes how the MAI, if it were
implemented, could affect many aspects of life in
B.C. from how we create jobs and attract
investment, to how we manage our resources,
protect our environment, provide health care and
other social services, and run our local, domestic
and internationaL affairs democratically.
—
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[T]Jie MA! will be a
bill of rights for the
multinationals andfor
117 e free market.
Hon. W. Alimand,
International Centre
for Human Rights
and Democratic
Development
October 8, 1998
p. 241

Part IV begins the committee’s task of exploring
an alternative approach to developing a
framework for international investment, which
may hold promise for more balanced, fair and
stable rules for a global economy.
The first stage of public hearings was designed to
obtain the views of expert witnesses. As a result,
this report attempts to use their own words to the
greatest extent practical. The views and
recommendations of the committee are always
clearly identified.
The committee hopes that this report will
encourage British Columbians to begin examining
how the elements of the MAI, in whatever
international agreement they may eventually
emerge, could affect their communities. Public
views on these issues wilt be considered by the
committee in a second set of hearings, which will
be held early in the New Year.
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STATUS OF THE MAI NEGOTIATIONS
The Multilateral Agreement on Investment (MAI) is
a proposed international treaty on investment
which has been under negotiation since April1995
by the 29 member governments of the Paris-based
Organization for Economic Cooperation and
Development (OECD)3. The original intention was
to conclude an agreement by April 1997.
Negotiators, however, missed that target, and in
May 1997 OECD ministers extended the deadline
by one year. By April 1998 it was again recognized
[TI/ic purpose of the MAd
is to move to something
called modal neutrality
[where] at the
international law level, the
obligations on governments
are substantially similar
whether they be related to
services or goods or
investments or intellectual
property.
...

—

J. Thomas,
Ladner Downs
September 29, 1998
p. 35,6

scheduled. The negotiations were then suspended
for a six-month eeperiod of assessment and further
consultation between the negotiating parties and
with interested parts of societies.”4
Shortly before negotiations were scheduled to
resume in October 1998, France unexpectedly
withdrew from the MAI negotiations. France’s
withdrawal, and the subsequent refusal of the
European member governments to engage without
this important member of the European Union at
the table, threw the October session and the
OECD negotiations into disarray.
The fate of the MAI at the OECD is now uncertain.
Analytical work is continuing, but formal
negotiations have now ended. Following a
consuLtation among senior officials responsible for
investment held on December 3, 1998, at OECD
headquarters in Paris, the OECD declared that
ttnegotiations on the MAI are no longer taking
place.”5 Some key governments, including the
United States, continue to favour the OECD as the
venue for international investment negotiations.
The United States may push to restart
negotiations, perhaps on a scaled-down version of
the MAI, at the upcoming OECD ministerial

29 members of the OECD are Australia, Austria, Belgium, Canada, Czech Republic, Denmark,
Finland, France, Germany, Greece, Hungary, Iceland, Ireland, Italy, Japan, Luxembourg, Mexico,
Netherlands, New Zealand, Norway, Poland, Portugal, South Korea, Spain, Sweden, Switzerland, Turkey,
United Kingdom, and the United States. By 1998 there were an additional eight non-member governments
who were participating as observers in the negotiation.
~ OECD. “Ministerial statement on the Multilateral Agreement on Investment,” April 1998.
~ Official OECD Statement, “Informal Consultations on International Investment”, Paris, France, December
3, 1998.
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meeting in May 1999. Some other governments,
such as Canada and France, argue that
negotiations should recommence at the World
Trade Organization (WTO).
Even after several years of high-level negotiations,
few Canadians are more than vaguely aware of the
MAI. For nearly two years, the negotiations
proceeded in almost total obscurity. Then in
February 1997, just a few months before the
anticipated deadline, the MM
negotiating text was leaked and
We hope the Mill will result in a state-oJ~
the-art in vestment treaty that incorporates
posted on the Internet. From that
the best elements of... existing
point on, subsequent versions and
agreements. The result, hopefully, will be
other negotiating documents began to
much-needed transparency and
find their way quickly onto the
predictability in the global investment
Internet.
_________

arena.

Once the text became available, the
implications of the MAI began to be
publicly debated in many OECD
countries. Several legislatures,
including those in Australia, the
United States, the United Kingdom, France, and
the European Parliament, held some form of
parliamentary or official inquiry into the MAI.

J. Winter,
British Columbia Chamber of Commerce
October 8, 1998
p. 256

In October and November of 1997, a House of
Commons committee held three weeks of hearings
into the MAI. Witnesses before the B.C. committee
criticized these hearings, which were held only in
Ottawa, as inadequate. The Commons committee
hearings gave no opportunity for the average
British Columbian, who cannot afford to travel to
Ottawa to appear, to be heard. Hearings were
held on short notice, and the Commons committee
did not traveL to British Columbia.
Its absence of balance is

The B.C. legislative
breathtaking.
hearings are, to the
Committee’s knowledge,
R.Stumherg.
the only in-depth public
Harrison institute f~r Pub/ic Law
inquiry by a subnational
October 8, 1998
government anywhere in
p. 248
the OECD. Many witnesses
commended the B.C. Legislature for this initiative
and, as the diverse list of witnesses indicates,
there was strong interest in attending the hearings
among expert witnesses not only from British
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Columbia and Canada but from the United States
and Europe as welt.

[TJhe MM is proftnindly antidemocratic, its purpose is to get
elected governments out of the way
so that trausnational corporations
can have free access, without
responsibility, to the resources and
markets of the world.
R. Rocking
October 1, 1998
p. 177

The fundamental issues raised by the MAI remain
relevant, whatever the ultimate fate of the OECD
version. As international trade Lawyer Barry
Appleton testified: ~Even if you were to find
tomorrow that the MM was not to go ahead, the
work that [the committee] is doing will be very
significant...because whether the MAI is adopted or
not, its provisions are already starting to appear in
other agreements.” (B. Appleton, September 29,
1998, p. 27) Tony Clarke expanded upon this
point, observing: ‘~MM-Like rules and disciplines
are being rapidly advanced not only at the OECD
but also through global financial institutions,”
including the International Monetary Fund (IMF),
hemispheric trade regimes such as the Free Trade
Agreement of the Americas (FTAA), the Asia
Pacific Economic Cooperation (APEC), and the
proposed Transatlantic Free Trade Agreement
between the European Union and the United
States, and at the WTO. (T. CLarke, September 30,
1998, p. 111) Similarly, Vancouver trade lawyer
Jeffery Thomas remarked that even if the MAI is
~dead over the short term...that inevitably the
issue will resurface in another form.” (J. Thomas,
September 29, 1998, p.39)

Recommendation I
Your committee recommends that the federal
government hold hearings in all regions of the
country to provide the Canadian public an
opportunity to debate Canada’s interests and
objectives in international investment
negotiations. In the meantime, the committee
will continue with the second phase of its
hearings in various regions of the province in
order to provide British Columbians with an
opportunity to express their views on the
important issues raised by the MA! and similar
provisions in other investment negotiations.
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HIsToRICAL CONTEXT

C’ana4a ‘s played a very
iinportanh role in this...
[it has been] a rather
determined advocate for
this agreement.
S. Shrybman,
West Coast
Environmental Law
Association
October 1, 1998
p. 166

Canada’s chief negotiator, William Dymond, set
the context for his discussion of the MAI by noting
that the desire to develop multilateral rules
governing investment was an integral aspect of
the postwar effort ~to provide a framework for
the growth of international trade and investment,
investment that would advance collective, rulesbased postwar economic security and
cooperation.” (W. Dymond, September 30, 1998,
p. 88) Mr. Dymond reviewed Canada’s rote as
~enthusiastic participants in eight major rounds of
trade-Liberalizing negotiations since 1948, the
most recent of which concluded just four years
ago and created for the first time some rules
related to trade in services and trade measures
that affect investment.”
(emphasis added) (W. Dymond, September 30,
1998, p. 88)
As Mr. Dymond, along with other witnesses,
acknowledged, postwar ~efforts to construct a
multilateral framework on investment did not
succeed” for a variety of reasons, including that
~tthe decolonization and nation-building that took
place in many parts of the world in the 1950s and
1 960s gave rise in many parts of the world to a
good deal of doubt and in some places outright
hostility about the role of foreign investment in
these newly emerging economies doubt and
suspicion which has slowly been giving way.” (W.
Dymond, September 30, 1998, p. 88) Similarly,
Tony Clarke of the Polaris Institute observed:
~the development of the MAI has had a seesaw
history that dates back...to the 1 960s, when the
OECD member countries adopted three codes on
the liberalization of investment, which in turn
were countered by the adoption of the United
Nations charter on economic rights and duties of
states in 1974.” (T. Clarke, September 30, 1998,
p. 110)
—

Further efforts at the United Nations to develop a
code to govern investment became deadlocked. As
Robert Stumberg explained: ~The issue of investor
rights as welt as responsibilities was aggressively
debated in the seventies in a UN commission on
Special Committee on the Multilateral Agreement on Investment
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trade and development. In fact, what was
interesting about those negotiations it covered
many of the same investor protections [as the
MAIl was that it was balanced by a set of
investor responsibilities, and when the list became
approximately equal, the corporations that were
involved in the process effectively lobbied the UN
to cancel the charter of the commission to
continue negotiating. And so they folded their
tents and went home.” (R. Stumberg, October 9,
1998, p. 309)
—

—

Later, in the 1990s, the Uruguay Round of the
WTO negotiations was also a forum in which
international businesses sought to entrench strong
investor protections, and, once again, they were
frustrated by developing country opposition. The
international business lobby’s disappointment at
the [imitations of the WTO Trade-Related
Investment Measures (TRIMs) agreement led to the
attempt to arrive at more comprehensive ruLes
through developed country governments at the
OECD. Susan George, of the Paris-based
Transnationat Institute, testified: ~This agreement
is being negotiated at the OECD because it was
foreseen that some of the southern countries
would protest if they tried to push this through
the WTO. So they took it to the OECD, but it has
always been foreseen that this would be
presented to the countries of the south on a takeit-or-leave-it basis. I think that this shows a huge
scorn, contempt, for the south....” (S. George,
September 30, 1998, p. 107) Professor Ian
Robinson described the shift from the WTO to the
OECD as: tt...an end run strategy.
[NJot signing the MA1 could lead
When WTO faiLed, OECD was the
some investors to forgo in vesting
back-up plan.” (I. Robinson, October
in canada and instead invest in
9, 1998, p. 309)
the United States and gain access
to the canadian market through
NAFTA.
j. Thomas,
Ladner Downs
September 29, 1998
p. 43

The government of British Columbia’s
brief noted that developing country
governments 9iave traditionally
insisted that internationaL
negotiations must not address the
interests of foreign investors in
isolation from their countries’
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economic development and market access
needs.”6 And most supporters of the MAt argued
that the real benefits of the agreement would
only be realized once developing countries
acceded to the agreement. In the committee’s
view, the strategy of bypassing the governments
of the countries at whom the MAI is ultimately
targeted is both morally indefensible and a serious
strategic error.
Recommendation 2
Your committee recommends that multilateral
negotiations on global investment rules must
include the full participation of developing
countries and must address developing country
interests and concerns. Negotiations at the
OECD should be terminated and shifted to a
genuinely multilateral forum mandated to
consider investment and development needs,
such as the United Nations Conference on Trade
and Development.

6Government of British Columbia, “Submission to the Sub-Committee on International Trade, Trade
Disputes and Investment of the House of Commons Standing Committee on Foreign Affairs and
International Trade” November 26, 1997. PP. 3-4. Document tabled before the BC Special Committee.
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RATIONALE FOB THE MAI
While neither the UN nor WTO negotiations led to
comprehensive rules governing investment, there
were other investment-related rules agreed to in
regional and bilateral contexts. Mr. Dymond drew
the committee’s attention to treaties on
international commercial arbitration, bilateral
investment agreements, and most prominently for
Canada, the investment chapter of the NAFTA
which superseded the more limited investment
rules in the 1988 Canada-U.S. Free Trade
Agreement. (W. Dymond, September 30, 1998, p.
88) In summarizing the purpose of the MM, Mr.
Dymond stated: ~The MM negotiations therefore
reflect the growing importance of investment in
the world economy and are an opportunity to
consolidate into one multilateral text the current
patchwork of investment rules found in the
bilateral agreements and the results of the
~Uruguay Round’ in the WTO.”7
[lit’s certainly worthwhile to
get these issues on the table,
and i ‘iii encouraged that
British Columbia is
undertaking these
consultations.
S. Stinson,
Canadian Pulp and Paper
Association
October 1, 1998
p. 173

Many expert witnesses emphasized the importance
of global investment flows, which have grown
rapidly and have now reached record levels.8
Both Susan George and William Dymond pointed
out that in the Canadian case, foreign direct
investment into Canada doubled and foreign direct
investment by Canadians outside of Canada tripled
from 1985 to 1997.~ In fact, there was near
unanimity among witnesses that global investment
flows were so significant that multilateral rules to
govern investment were clearly needed. The main
points of difference were over the legal,
economic, and ethical implications of the
particular set of rules proposed in the draft MAI
text.
The committee was informed that ~...there are
huge advantages to having a standard form of
investment agreement over the quilt and
patchwork of literally thousands, some 1,500 or

~ W. Dymond, “Opening Statement, September 30, 1998, p. 2.
~ For example, the annual growth rate of global foreign direct investment inflows averaged 23.6% from
1986-1990 and 20.1% from 1991-1995. In 1997, the volume of global FDI flows reached record levels at
$US 400 billion in inflows and $US 424 billions in outflows. World Investment Report 1998, United
Nations, cited in Financial Times ofLondon, November 11, 1998.
9w. Dymond, September 30, 1998. p. 88. 5. George, September 30, 1998, p. 106.
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more, bilateral investment treaties...BITs....” (M.
Barutciski, September 30, 1998, p. 150) But it also
heard considerable testimony that the MAI while
building upon many
The MA! is a massive, unpredictable
preexisting elements
and irreversible experlm cut that, were
combines,
we to enter into ii, will change the life
broadens, and
of eveiy canadian and diminish the
furthers them in what
sovereignty and the democratic
is best understood as
accountability of every government in
a ~revolutionary, not
canada.
evolutionary” change.
—

—

W. Bruneau,

Canadian Association of Unh’ercity
Analyzing bilateral
Teachers
investment treaties,
October 8, 1998
MiLos Barutciski, an
p. 282
international trade
________________________
lawyer, former Canadian representative on the
OECD Business an Industry Advisory Committee
(BIAC) and an ardent supporter of the MAt argued
that while the model foreign investment
protection agreement (FIPA) that Canada now uses
contains many elements that are virtually
identical to the MAI, ~They’re not as expansive as
the MAI. I don’t want to pretend they’re mini
MAts; the MAI goes a lot further.”1° (M. Barutciski,
September 30, 1998, p. 155) Robert Stumberg
observed that it was crucial to ~look at who those
agreements are between. The BITs are between,
in the case of the United States, our federal
government and, for the most part, emerging
economies central European economies. There
are not too many investors from Tajikistan who
own real estate near Atlanta. So I
[TJhe issues that we are addressing build
don’t think that that’s a fair
the intellectual capital that carries forward
comparison in terms of where you
into the next negotiation, whether this one
would actually see pressure come
succeeds or not.
from.” (R. Stumberg, October 8,
W. Dymond,
1998, p. 238)
—

Chief Negotiator for canada for the MAI
September 30, 1998
p.92

And while most expert witnesses

agreed that NAFTA chapter 11 was, in
many respects, the model for the
MM, many, including Mr. Dymond himself,
acknowledged that there are a number of

_________

‘° Mr. Barutciski also testified that even within Canada’s 24 bilateral investment treaties, or Foreign

Investment Protection Agreements (FIPAs) as they are known, there are three distinct models.)
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substantive areas where the draft MAI would go
well beyond the NAFTA investment chapter.’1
Barry Appleton argued that the overaLl effect of
consolidating disparate elements of existing
investment agreements would be qualitative.
ttWhat we have is what I would call death by a
thousand nicks, because you have a number of
these changes. You put them together, and it
creates something that is very significant. They’ve
taken all the pieces of this international
investment retinue and have brought it together
in one place, and that creates something that is
very powerful. I can have a couple of chemicals. I
have them separately; they’re very inert. You put
them together, and they become very volatile.
That’s what I’m afraid you’re going to find here.”
(B. Appleton,
_____________________________
September 29, 1998,
[Sjome of us literally started knocking
p. 38)
on doors of elected offIcials and asked:
“Is it true you’ve signed off on the

While several
MAI?” And they said: “What’s the
witnesses criticized
MAI?” After we gave them afew points
popular
of what it is, they would almost go
characterizations of
ballistic.
the MAI as
V. Menotti,
exaggerated, there
Jn(er,iationaj Forum on Globaliztion.
was an unmistakable
September 29, 1998
tendency among
ss
some key proponents,
particuLarLy in the case of the federal government,
to understate the implications of the MAI and to
deflect well- reasoned criticism through carefully
worded rebuttals. It is not credible to portray the
proposed MAt as simply a technical exercise,
consolidating elements from already existing
agreements. As the testimony discussed in this
report reveals, the MAI, if implemented, could
have far-reaching implications. These deserve to
be debated fully. In the committee’s view, the
most productive discussions occurred where
expert witnesses established as clearly as possible
the potential legal implications of proposed
provisions, and then engaged on the practical
consequences and merits of such changes. Such
candid analysis and informed political and ethical
debate is vital to the proper formulation of
,~,.

“While protesting that the MAT, in contrast to NAFTA, “is not an agreement; it does not exist.”, Mr.
Dymond admitted that “It contains in its current draft a whole range of things that go well beyond
NAFTA.” William Dymond, September 30, 1998, p. 92.
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effective and sustainable multilateral investment
rules.
Recommendation 3
Your committee recommends that Canada
pursue multilateral rules on investment that
integrate the protection of investment
interests with the broader interests and
concerns of civil society and ordinary citizens.
The committee stresses the need for greater
openness and democratic debate in developing
these rules.
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PART II KEY ELEMENTS OF THE PROPOSED MAI
NATIONAL TREATMENT
One of the core obligations of the Multftateral.
Agreement on Investment (MM) is national
treatment.12 ~What national treatment says,” in
the words of international trade lawyer Barry
Appleton, 9s that foreign investors must receive
the best treatment that you give to investors here
at home.” (B. Appleton, September 29, 1998, p.
28) The April 1998 MAI text reads: REach
contracting party shall accord to investors of
another party and to their investments, treatment
no less favourable than the treatment it accords
[in like circumstancesj13 to its own investors and
their investments with respect to the
establishment, acquisition, expansion, operation,
management, maintenance, use, enjoyment, and
sale or other disposition of investments (MAI,
Article 111.1).” As this article makes clear, these
obligations apply to the whole investment cycle,
including the pre-investment phase. An investor
need not be established in the territory of a party
to acquire national treatment rights; they need
only have an interest in investing there to claim a
breach of the MAI.
It is worth emphasizing that national treatment,
described by Mr. Appleton as ~the golden rule of
international trade law,” (B. Appleton, September
29, 1998, p. 28) is a commitment to non
discrimination; it is not a commitment to
harmonization. As Vancouver trade lawyer Jeffery
Thomas testified: ~We would not be obliged under
the MAI to treat foreign investors the same as the
United States treats foreign investors, the same as
France treats foreign investors.” (J. Thomas,
September 29, 1998, p. 36) In other words,
national treatment is a comparative rule that, in
principle, permits governments to adopt differing
policies and standards as long as these polices do
not discriminate, in law or in effect, against
foreign investors. As a legal matter, national
12

corollary of national treatment is mostfavoured nation treatment, meaning to extend the best

treatment afforded to the investors and investments of any Contracting Party to those of every other
Contracting Party.
13 The square bracketed text indicates language that has not been agreed to by all the negotiating parties.
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treatment (eaves each government free to set its
own standards and regulations, save only that they
are applied without regard to residency or
nationality.
As a practical matter, applying national treatment
disciplines to international trade and, in
particular, investment does intensify competitive
pressures on governments to harmonize their
standards and regulations or risk losing trade or
investment opportunities to lower-cost producers
or jurisdictions. In the view of many pro freetrade economists such pressure increases the
efficient allocation of resources within the free
trade area. Free trade critics argue that, without
safeguards to promote high standards,
[Tihe very
thrust and intent of
such pressure contributes to a “race to
Canadian resource policy to
the bottom.”14 One expert witness, Ian
optimize the value of resources for the
Robinson of the University of Michigan,
benefit of (‘anadians
are inherently
argued that these “market constraints”
discriminatory when viewedfrom the
perspective of MAI rules.
and the greater international capital
mobility unleashed by laissez-faire
S. Shrybman,
investment agreements such as the MA)
West Coast Environmental Law
were as significant in diminishing
Association
governments’ bargaining power vis-à
October 1, 1998
vis international corporations as the
p. 159
legal restrictions contained in such
agreements. (I. Robinson, October 9, 1998, p. 304305 ff.)
...

...

_________

While national treatment is a well-established
principle, the MAt would extend it to a vast area
of domestic economic activity that has previously
been excluded from multilateral disciplines of this
kind. Throughout most of the postwar era,
national treatment in the General Agreement on
Tariffs and Trade (GATT) system was limited to
coverage of internal taxes and regulations on
imported goods. In 1994 the revised GATT and
World Trade Organization (W-rO) extended that
coverage, by means of the General Agreement on
Trade in Services (GATS), to certain services and
through the Trade-Related Investment Measures
14

example, Victor Menotti, of the San Francisco-based International Forum on Globalization, argued

that this downward trend was evident in the forest sector around the world, “There’s an across-the-board
trend, looking at Canada, the United States, Mexico, Brazil, Chile, Indonesia, and Russia. Wherever you
have major stands of forests left
As we’ve seen the barriers to trade and investment come down, we’ve
seen an expansion of industrial forestry practices. Of course, just as you have that expansion, that
intensification of natural resource destruction, you have an attendant weakening of protection, so it’s kind
of a double whammy .“(V. Menotti, September 29, 1998, p. 56)
...

..
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(TRIMs) code to a small set of investment
measures directly related to trade in goods.

The MAI is not an agreement: it
does not exist

Jeffery Thomas described this shift in the
following terms: ~The purpose of the MAI...is to
move to something catted modal neutrality,
meaning that whatever mode you use to enter a
market, be it through exporting goods or services
or locating a processing plant, the international
rutes...are substantialLy similar whether they be
reLated to services or goods or investments or
intellectual property.” (J. Thomas September 29,
pp. 35) Renato Ruggerlo, director general of the
WTO, captured the enormous significance of this
change in international economic rule-making
when he stated of multilateral investment
negotiations: ~We are no longer writing the rules
of interaction among separate national
economies. We are writing the constitution of a
single global economy.”15
—

W. Dymond,
Chief NegotiatorJ~r canada for
the MAI
September 30, 1998
p.92

Of existing investment agreements, only the North
American Free Trade Agreement’s (NAFTA)
investment chapter is comparable in scope to the
proposed MAt. And while the MAt is modelled after
NAFTA chapter 11 in certain respects, it would go
welt beyond it in others. For example, the MM has
a broader definition of investment than the
NAFTA. Significantly for British CoLumbia, the MAt
investment definition,
____________________
unlike the NAFTA, would
An M,41 tribunal would be
explicitly subject licences
charged with deciding whether
or not Canada ‘s obligation to
and concessions, including
provide national treatment to the
resource permitting and
corporation overrides the intent
tenures, to the full force of
of the canada Health Act.
its investment rules. And
the MM is intended to
F. Muzin,
apply national treatment to
B.C. Health Coalition
subsidies and other non-tax
October 8, 199
incentives provided by
p. 276
governments which, along
with procurement, are specificaLly excluded from
the NAFTA investment chapter (NAFTA Art.
1108.7).
As international trade lawyer Barry Appleton
explained to the committee, the national
15

Speech to UNCTAD’s Trade and Development board, October 8, 1996. Ruggerio was referring to WTO

efforts to develop binding rules on investment. Speech to UNCTAD’s Trade and Development board,
October 8, 1996. Ruggerio was referring to WTO efforts to develop binding rules on investment.
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treatment obligation is aimed at any government
poLicy that favours Local residents, investors, or
investments. 9f you are engaged in policies which
encourage economic leveraging, which encourage
development at home first, or first to B.C.
residents and then Later to other people, you will
run afoul of national treatment.” (B. Appleton,
September 29, 1998, p. 28)

“The principle of national
treatment means that we
will be unable to
diseruninate against
foreign investors and
companies when it comes
to the provision of
subsidies. Again, it may
make sense for us to
support fr)reign
coiporations
but
canadians don ‘t want to
give up our right to pro ,‘ide
subsklies to canadians
and only to canadians
where this makes sense.”
...

—

—

Bob White,
Canadian Labour
Congress
October 15, 1998
p. 384

Even where a regulatory measure is not intended
to discriminate and is non-discriminatory on its
face, the measures could be inconsistent if it has
a discriminatory effect. As several witnesses
testified, national treatment will be interpreted
more strictly than the ordinary meaning given to
non-discrimination. A series of trade panel rulings
has made clear that national treatment requires
so-called de facto as well as de jure equality.
Canadian constitutional authority David
Schneiderman elaborated: dhIt~s a language of
human rights.... De jure discrimination...a legal
distinction that amounts to discrimination on the
face of the law. And de facto...would suggest that
in effect discrimination may occur. So it’s on the
facts you’ll find that there might be
discrimination, while de jure wouldn’t require any
further inquiry into the efects.” (D.
Schneiderman, October 9, 1998, p. 317)
Mr. Appleton asserted that ~national treatment is
a very powerful obligation.” To illustrate this
point, other witnesses, including the Polaris
Institute’s Tony Clarke, referred to Canada’s long
list of proposed reservations. While doubting the
effectiveness of the reservations strategy, Clarke
noted that in response to growing public concerns
about the negative impact of the MAI on Canadian
sovereignty, Canada’s international trade
minister, Sergio Marchi, had stated that Canada
will only accept an MAI with, among other
elements, 9ronc[ad reservations that would fully
preserve Canada’s freedom of action, at both the
federal and provincial leveLs in key areas including
health care, social programs, education,
aboriginal matters and programs for minority
groups.” In addition, Canada would require eethe
continued ability to maintain its current measures
relating to areas such as transportation and
financial services, business service industries,
communications, the auto industry, land and real
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estate, energy, fisheries, investment review,
privatization practices, government finance,
agriculture, the supply management regime, and
the management of natural resources.” (emphasis
added)16
It was also noted that the federal government’s
proposed reservation list did not yet include
provincial measures. The committee was informed
that many existing B.C. and Canadian policies
could conflict with a strict interpretation of the
national treatment obligation for example, in
the cultural, fisheries, forestry, fresh water,
agriculture, and health and social services sectors.
The West Coast Environmental Law Association, in
a very thorough legal analysis, recited dozens of
B.C. and Canadian forestry and fisheries policies
and regulations that could violate the MM’s
national treatment provision. Other witnesses,
such as Port Hardy mayor Russ Hetlburg, raised
concerns about the potential adverse impact of
the MAt on future policy initiatives such as
community forest tenures or fishing quotas that
sought to put greater control of resources in the
hands of local communities or attempted to
maximize the benefits of development for local
residents.
—

The very length and breadth of proposed
reservations to the MAt, over 1,200 in total (and
growing) among
all Organization
I’m a Bay Street lawyer; I come from a big
for Economic
bank tower; my clients like these
Cooperation
agreements... Whether it comes at the OE~D
or
omewhere else
a rose by any other
anu
name will still smell as sweet to my clients...
Development
(OECD)
B. Appleton,
members,
Appleton and Associates
suggested to
September 29, 1998
many witnesses
i’~ 39
that the MAt’s
atop-down” approach, ~meaning that all aspects
of the economy are considered to be included
unless specifically excepted,” (P. Coombes,
October 14, 1998, p. 358) was problematic. For
example, Jim Sinclair of the (United Fisherman
and Allied Workers Union (UFAWU) stated: ~The
...

16

“Statement by Canada on the Multilateral Agreement on Investment (MAT)” issued by the Honourable

Sergio Marchi, minister for International Trade, OECD Ministerial Meeting, Paris, France, April 27, 1998.
Cf. T. Clarke, September 29, 1998, pp. 110-11.
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fact that we even need reservations should tell us
that there is something wrong with [the MAI].” (J.
Sinclair, October 1, 1998, P. 204) And European
Member of Parliament Wolfgang Kreisst- Dörfler
told the committee: ~For us Europeans it’s a big
problem to discuss such an agreement, because
it’s a top-down approach. In our agreements, like
the WTO, you write in it and put in it what you
want to have. Here you have to make an
exception for what you don’t want to have. I think
that that’s the silliest thing we can do. After two
or three years, it wilt change the reality. We know
that especially, as we are politicians. There are
elections; other things can happen. So I think we
need an agreement in which it’s written what we
want to do, not what we don’t want to have.” (W.
Kreissl-Dörfler, October 8, 1998, p. 245)
Several witnesses, including Bob White of the
Canadian Labour Congress, proposed: ~Canada
should seek a change in the way international
trade and investment treaties are negotiated from
top-down process to the bottom-up process, and
we have some examples of that with the [W~O]
negotiations. This change would mean that
obligations of the treaty would apply only to
sectors and measures that are specifically
identified, instead of the opposite case in which
aLl measures are covered unless specifically
exempted. It would impose a discipline on trade
negotiators, requiring them to rigorously consider
the scope of the agreements they negotiate and
assess the implication on specific sectors.” (B.
White, October 15, 1998, p. 395)
The committee notes that British Columbia has a
largely export-driven economy with a long history
of openness to imports and foreign investment.
This province has a powerful interest in non
discriminatory access for its exports and investors
to foreign markets. But international, investment
treaties should not deprive governments of the
ability to respond to local needs and, in certain
instances, to adopt policies that favour their own
citizens. Rules that make all such policies
illegitimate risk provoking a backlash that could
erode the legitimacy of the international system
that Canada and other open but sovereign
countries depend upon for their prosperity. The
difficulties encountered by the MM are
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symptomatic of a growing unease worldwide with
sweeping, top-down approaches to international
economic rule-making.
Extending non-discrimination rules to foreign
direct investment is a worthwhile goal, but it can
not be accomplished indiscriminately. The
[B]ecause a document was leaked
top-down approach should be discarded
through the Internet about a year ago, we
and future investment negotiations should
were able to pre~’en1 everybody being
revert to the traditional GATT practice of
taken for a ride.
a bottom-up approach. Accordingly,
governments would make positive lists or
F. Mu.zin,
offers of industries or sectors. These lists,
B.C. Health Coalition
and any conditions placed on country
October 8, 1998
p. 279
offers, would then be negotiated with
other partners and extended on a mostfavoured nation basis to all participants. This
approach would provide greater certainty, allow
countries and their citizens to understand more
clearly the balance of benefits and obligations
exchanged, and permit governments to keep
sensitive sectors off the table without being
forced to negotiate extensive and detailed
country-specific reservations.
Recommendation 4
Your committee recommends that exchanging
reciprocal commitments not to discriminate,
through the national treatment and mostfavoured nation principles, should be an
important objective of multilateral investment
negotiations. Any future investment
negotiations should be a “bottom-up” process.
Treaty obligations would apply to sectors and
measures that are specifically identified,
instead of the opposite “top-down” approach
in which all sectors and measures are covered
unless specifically exempted.
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Performance Ae~uirements
White the Canadian government insists that the
MAI ~wouLd be in no way a charter of special
rights for muLtinationals,”17 such a charge, made
in various forms by a number of witnesses, must
be treated seriously. The MAI’s national treatment
and most-favoured nation (MFN) obligations are
aimed at ensuring that government measures in no
way discriminate against foreign investors, but the
MAI does not stop there. Indeed, the national
treatment and MFN sections comprise a mere
three paragraphs of a draft text that runs, with
footnotes, to over 100 pages.
Much of the rest of the MAI text elaborates various
conditions that signatory governments must fulfiL
and types of government measures that are either
restricted or, in certain circumstances,
prohibited. Robert Stumberg, for example, counts
two ~retative” provisions and twelve absolute”
provisions. The relative provisions are National
Treatment and Most Favoured Nation. The
absolute provisions in part III of the MAI include:
transparency, temporary entry, nationality
requirements, employment requirements,
performance requirements, and monopolies/state
enterprises/concessions. Additional absolute
provisions in MAI, part IV, include: general
treatment, expropriation, protection from strife,
transfers, information transfer and data
processing, and subrogation.18
Certain of these absolute provisions, such as the
transparency commitments, are uncontroversial.
Others, however, are quite contentious and
deserve to be fully debated. One of the MM’s
absolute provisions that generated considerable
concern among witnesses was the performance
requirements section.
Performance requirements are conditions on
investment used by governments to hold investors
accountable to commitments to create jobs;
17

Department of Foreign Affairs and International Trade (Canada) web site, “MAT: the Facts,”

http://www.dfait-maeci.gc.caJenglishitradefbackgr-e.htm
18 Robert Stumberg, “Sovereignty by Subtraction, the Multilateral Agreement on Investment,’ Cornell
Journal of International Law, forthcoming, p. 16,, footnote 62. Professor Stumberg kindly submitted a draft
of this article to the committee for its consideration.
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achieve local benefits; or other economic
development, environmental, and social policy
objectives. Performance requirements may be
imposed or negotiated when, for example,
governments approve development projects, grant
permits to exploit publicly owned natural
resources, provide financial assistance, or
purchase goods and services.
Muclz of our existing
forest legislation
is
designed... to leverage
more jobs. more
economic activity in our
communities. These
pro i’isions will run
directly into conflict
with
the MAI...
...

...

N. Schacter,
B.C. Ministry of
Employment and
Investment
September 30, 1998
p.97

The MAI’s text on performance requirements is
complicated and awkwardly constructed. It lists
twelve types of performance requirements that
governments are prohibited from using. Five of
these twelve types are prohibited in all
circumstances, whereas the text permits seven of
the twelve types to be used but only when
attached to an ~advantage” granted by a
government (see Table 1). As Professor Stumberg
put it: tThe MAI has two bunches of prohibitions
on performance requirements. One bunch is
prevented under all circumstances...and a second
bunch are legitimate if you attach a subsidy [or
other advantage] to it.” (R. Stumberg, October 8,
1998, p. 243.) As Noel Schacter, director of the
International Branch of the Ministry of
Employment and Investment, pointed out, these
MAI prohibitions would apply to all investors and
investments, whether domestic, from another MAI
country, or from a non-MAI party. (N. Schacter,
September 30, 1998, p. 97)
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TABLE

I: MAI P8OHIBITEIJ PERFORMANCE REQUIREMENTS

PROHIBITED IN ALL
CIRCUMSTANCES

PROHIBITED, EXCEPT WHEN LINKED
TO AN “ADVANTAGE” PROHIBITED,
EXCEPT WHEN LINKED TO AN
“ADVANTAGE”
a) to export a given level or
f) to transfer technology, a production
percentage of goods or services;
process, or other proprietary
b) to achieve a given level or
knowledge to a person in its territory;
percentage of domestic content;
g) to act as the exclusive supplier of
c) to purchase, use or accord a
the goods it produces or services it
preference to goods produced or
provides to a specific region or world
services provided in its territory or
market;
to purchase goods or services from
h) to locate its headquarters for a
persons in its territory;
specific region or the world market in
d) to relate in any way the volume or the territory of the contracting party;
value of imports to the volume or
i) to achieve a given level of research
value of exports or to the amount of and development in its territory;
foreign exchange inflows associated j) to hire a given level of nationals;
with such investment;
k) to establish a joint venture; or
e) to restrict sales of goods and
1) to achieve a minimum level of
services in its territory that such
equity participation.
investment produces or provides, by
relating such sales in any way to the
volume or value of its exports or
foreign exchange earnings;
Source: MAI Consolidated Text, April 22,
1998. Cf NAFTA chapter]], article 1106

The Hon. Warren AtLmand charged: “The MAI
would prohibit performance requirements such as
we have now and had in the past, whereby if
somebody wants to invest in your country, you can
say: tAII right, you can invest, but you must
provide so many jobs for aboriginal people,’ or
tYou must provide so many jobs for the people
living in this particular area where you’re doing
the investment,’ or tYou must keep so much of
your profits within Canada’ different types of
conditionality.” (Hon. W. Allmand, October 8,
1998, p. 241)
—

Committee members noted that some of the
expert testimony on performance requirements
appeared to contradict assurances given the by
the Department of Foreign Affairs and
International Trade (DFAIT). For example, on its
public web site DFAIT disputes the “commonly
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heard concern” that tThe MA! would remove
regulations requiring foreign companies operating
in Canada to hire Canadians,” by stating: ~AL[
corporations, both domestic and foreign, are
currently required to took first to the Canadian
labour market when hiring employees. This will
not change.”
DFAIT’s statement, white it sounds reassuring,
muddies the water. It simply says that companies
must first took to hire those with valid Canadian
work permits. However, under the MM the choice
of whom to hire would be made by the foreign
investor alone. The real issue is that governments
could not require, for example, that companies
hire a given Level of employees from the local
area, give priority to workers displaced from a
distressed sector (such as unemployed fish or
forestry workers), or increase locaL employment
spin-offs by promising to source from Local
suppliers or service providers.
As severaL witnesses pointed out, the MAt
Performance Requirements, section j, specifically
prohibits requirements that any
investor, whether foreign or
Somewhere along the line, you’ve
domestic, ~hire a given level of
just got to
say: “There’s money
to be made here for your
nationals.” As already discussed, a
in vestment, but these are the
narrow exception to this general
conditions. We want to see some
rule would permit governments to
benefits spread around, aizd
left
continue to attach job creation
behind.”
conditions to government financial
incentives or other ~advantages.”
T Hardy,
____________

...

...

Yukon Legislative Assembly
October 8, 1998
p. 295

WiLliam Dymond reminded the
committee that Canada was
already bound by performance
requirements prohibitions in the NAFTA and that:
~As we examine performance requirements in an
MM context, we adhere to the position that I just
stated that is, the NAFTA and not a millimetre
beyond that bearing in mind that we have to be
mindful of the rights and obligations of Canada
contained in the trade-related investment
measures, which we call the TRIMs.” (W. Dymond,
September 30, 1998, p. 122)
—

—

Mr. Appleton also commented on this issue when
tabling a paper comparing the MAt and the NAFTA.
tin my opinion, [the NAFTA and the MAIj are quite
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different. Mr. Dymond was very specific. He said:
~We are going to try and find the same level of
obligation as in the NAFTA.’ He said that in the
area of performance requirements, but what he
Left out is that the underlying definitions are
different. So white the obligation may be the
same if he is lucky and negotiates as skillfully as
I believe he can the definition of an investment
is different.” (B. Appleton, September 30, 1998,
p. 143)
—

—

Other witnesses, including those speaking from a
business perspective, were more blunt. One
stated: tit’s quite right
Performance requirements
that the MAI has a fairly
are
perverse.... [TJhev
broad and lengthy set of
impose
on the investor
restrictions at Least
economic decisions and acts
Longer and more extensive
that don’t make economic
than those in NAFTA, or for
sense.
that matter, the WTO
TRIMS agreement.” But
M. Barutciski,
~performance requirements
Davis, Wark and Beck
September 30, 1998
are perverse...you can be
sure, dollars to doughnuts,
p. 127
that if a government
extracts a performance requirement from an
investor to commit to do something that is not
economically sensible, that investor is going to
take its pound of flesh out somewhere else in
operating that investment.” (M. Barutciski,
September 30, 1998, p. 127)
—

While the committee does not share the view that
performance requirements are necessarily
perverse, it does commend the witness for his
frankness. And it advises the federal international
trade department to be more forthright in
explaining the meaning of the MAI performance
requirements prohibitions to Canadians. Only then
can they decide if giving up these policy
instruments is a wise choice or not.
As one expert witness stated, without taking a
position on the merits of the MAI’s performance
requirements bans: ~There certainly have been
some programs based on performance
requirements that have been highly successful in
Canada. There’s no question about that; they can
work. And one is giving them up...to a certain
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extent [through the MAt and similar agreements].”
(J. Johnson, October 15, 1998, P. 406).
Bob White pointed to the Auto Pact, which ttwas
established with some very basic ruLes that said to
those international corporations which, of
course, at that time were U.S.
corporations that they could have
access to this Canadian market in
[WJe don ‘tfeel that
terms of cars and trucks, etc., but
performance requirements can
he supported. They work
they are required to meet a level of
against marketforces.
Canadian content which was at
that time a 60 percent level of
J. Winter,
Canadian content, which guaranteed
B.C. chamber of Commerce
that
there would be incredible
October 8, 1998,
growth in the auto parts sector and
p. 261
they also wouLd be required that for
every car or truck they sold in Canada
it didn’t matter if it was made in the U.S. or
Canada they had to manufacture an equivalent.
That resulted in incredibLe investment in Canadian
automotive assembly.... Now, that’s an example. If
we had MAI today, we couldn’t do that.... We
could not have said to those corporations: 9f you
want access to this market, you have to locate
here. You’ve got to provide jobs here; you’ve got
to provide training; you’ve got to provide parts
production.” (B. White, October 15, 1998, p. 384)
—

_________

—

—

—

_________

—

—

Angela Schira of the B.C. Federation of Labour
pointed to a number of examples in British
Columbia where performance requirements have
been established and would be vulnerable under
the MAI. ~For example, the Island Highway project
requires successful bidders to
[This] aspect of the MA!
is
meet certain local sourcing
almost
ludicrous
Of
course
you
requirements.... The project
should have to create localjobs if
also requires bidders to
you have access to our natural
comply with equity hiring
resources, be the)’ forests or
objectives, as well as
nun erals or water orfish.
apprenticeship and training
targets.... Other programs such
M. Burrows,
T. Buck Suzuki Environmental
as the jobs and timber
Foundation
accord...or the Power for Jobs
October 1, 1998
initiative.... Also, the SkyTrain
p. 201
and the Bombardier deal that I
know British Columbia is
Looking at.... [And] consider the appurtenancy
provisions in many forest licenses, in which access
to timber is conditional on the building and
...

...
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operation of manufacturing facilities in this
province.” (A. Schira, October 15, 1998, P. 388)
The committee believes that performance
requirements should continue to play a role in the
Canadian and British Columbian economic
development. Governments especially when
granting access to publicly owned natural
resources, acting through Crown corporations, or
procuring goods and services must be free to
negotiate for local, provincial or national
—

There is no public
interest exception to
these peifornzance
requirement
constraints.

S.

Shrybman,
West Coast
Environmental Law

Association
October 1, 1998
P.

162

—

economic benefits and to get the best deal
possible for the local and provincial economies. As
long as such requirements are transparent and
apply equitably to domestic and foreign investors,
international investment agreements should not
interfere with them or call into question the
enforceability of commitments that are made by
investors.
Recommendation 5
Your committee recommends that as long as
such requirements are transparent and apply
equitably to domestic and foreign investors, an
international investment treaty should not
prevent governments from negotiating or
enforcing performance requirements intended
to meet economic development, environmental,
or other legitimate objectives.

Special Committee on the Multilateral Agreement on Investment

—

First Report

57

Special Committee on the Multilateral Agreement on Investment

—

First Report

58

INVESTMENT PROTECTION: EXPROPRIATION
The potential impact of the MAI on government
activity with respect to expropriation and
compensation was a central preoccupation of
many witnesses during the hearings. Many
witnesses expressed concern that the application
of MAI rules would upset the delicate balance that
has been achieved in domestic law over many
generations between protecting private property
rights and protecting the broader public interest.
To understand these concerns, it is necessary to
review the normal meaning of t~expropriation” in
domestic law. ~Expropriation” is usually defined
in Canadian law as ~the acquisition [or ~taking,’
under an enactment] of title to land without the
consent of the owner.”19 There was no
disagreement among witnesses that formal takings
of property for a public purpose must result in
compensation. Government officials noted that in
cases of expropriation for a public purpose, British
Columbian and Canadian law provide for standards
of treatment and compensation that exceed those
proposed under the MM. Canadian government
officials have also freely admitted that there are
no cases of Canadian investors that have seen
their assets expropriated without compensation in
any of the OECD countries.20
But many witnesses emphasized that the meaning
of ~expropriation” in the MAI was open-ended,
different from that in Canadian domestic Law, and
subject to the binding interpretation of a closed
arbitral. panel. They argued that the breadth of
the Language in the MAI, its failure to define key
terms, and especially the inclusion in the
agreement of matters ~equivaLent to
expropriation” opened the door to claims by
investors that non-discriminatory government
regulation amounted to expropriation. Moreover,
these witnesses asserted that the remedies and
rights to compensation in the event of an alleged
19

20

The Dictionary of Canadian Law, 2~ Edition. Daphne A. Dukelow and Betsy Nuse, Carswell, 1995.
As journalist Edward Greenspon writes, “William Dymond, Canada’s chief negotiator on the pact, doesn’t

bat an eyelash when I ask him to catalogue a few examples of Canadian companies that have seen their
investments expropriated by other parties in the MAT talks.” ‘There aren’t any,’ he replies.” Edward
Greenspon, “That sinking feeling,” Report on Business Magazine, May, 1998.
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expropriation
expropriation
domestic law.

—
—

and especially of an indirect
went well beyond those in

The government of British Columbia, in its brief
tabled to the committee, put the issues related to
so caLled ~regulatory takings” succinctly.

[TJhe final texi of the
agreement must make clear
that
regulatoiy actions
by government in the
public interest, is not
expropriation requiring
compensation...
...

...

11 Schwanen,
CD. Howe Institute
September 30, 1998
p. 112

Issues relating to what constitutes an
expropriation (or ‘taking’) and the level of fair
compensation are fraught with difficulty.
Under domestic Law, there is a continuum of
property interests that enjoy varying levels of
protection. Where property interests are
adversely affected by government measures,
these property interests must be weighed and
balanced against other legitimate interests in
deciding fair compensation.
“For example, if, in the public interest, the
government physically takes possession of land
to build a highway, the landowner is clearly
and unequivocally entitled under domestic law
to prompt an adequate compensation for the
fair market value of that land. But not all
cases of alleged expropriation and fair
compensation are straightforward. If, for
example, a government, in the public interest,
decides to rezone land, create a park, revoke
a natural resource permit, postpone or cancel
a deveLopment project or ban a harmful
substance, a property owner’s title is not
extinguished. But their ability to profit from
their property interest may be adverseLy
affected. Despite the injury to the investor,
the level of compensation may be limited.”21
Defining under what circumstances compensation
must be paid and determining how much
compensation is appropriate, are often difficuLt
and controversiaL decisions that are central to our
understanding of the role of government in
society. These decisions require an assessment of
a number of complex issues:

21

Government of British Columbia, “Submission to the Sub-Committee on International Trade, Trade

Disputes and Investment of the House of Commons Standing Committee on Foreign Affairs and
International Trade” November 26, 1997. p. 7
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•
•
•

•

What 1nterests’ actually amount to
~property’?
At what point does a government action
amount to a deprivation of property as
opposed to a mere restriction on its use?
Under what circumstances does
government actually acquire property as
opposed to merely restricting the use of
property? And, where compensation is
required,
What is the basis for calculating
compensation? Should compensation be
made for the so-called ~market value’ of
the property interest, or merely the rout
of-pocket costs’ that have been incurred?22

Given the complexity of these questions, and
given the wide variety of circumstances in which
they must be answered, it is not surprising that
the answers are seldom straightforward. What is
clear, however, is that Canadians like citizens in
many other countries around
The dispute body will be
the world have established
an MAI international
democratic governments and
arbitration panel, not
open legal systems based on
courts ofyour domestic
due process to address such
country
[W]e’re
setting
up
a
riwal system
difficult issues.
—

—

...

that
will change
day-to-day politics as you
know it.
...

Michelle Swenarchuk of the
Canadian Environmental Law
Association gave the
R. Stuinberg,
committee heLpful
Harrison Institute For
commentary on the
Public L~tw
difficuLties inherent in the
October 8, 1998
proposed MM wording (the
p. 244
italicized wording). reBut
let’s just take a good look at the wording here,
because I think the concerns that are arising are
arising precisely because of the actual wording. So
let’s read the whole clause. CA contracting party
shall not expropriate or nationalize directly or
indirectly....’ What does ~expropriate or
nationalize.. .indirectly” mean? It’s a very broad
concept, and it’s unclear in international Law. It
then says: .shatl not expropriate or nationalize
directly or indirectly an investment in its
________________

~. .

22

See Richard Schwindt, Commissioner, Report of the Commission of Inquiry into Compensation for the

Taking of Resource Interests, British Columbia, Commission of Inquiry into Compensation for the Taking
of Resource Interests, August 21, 1992, pp. 39 ff. and pp. 54 ff.
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territory of an investor of another contracting
party’ and this is really important now ~or
take any measure or measures having an
equivalent effect (hereinafter referred to as
“expropriation”)....’ What is a ~measure or
measures having an effect equivalent’ to
expropriation? Again, nobody knows. It’s as broad
as the possible interpretation of an international
arbitrator. Those two are very broad concepts.
Let’s go on: r...except~ so you can only
expropriate in these circumstances ~(a) for a
purpose which is in the public interest, (b) on a
non-discriminatory basis, (c) in accordance with
due process of law, and (d) accompanied by
payment....” (M. Swenarchuk, September 29,
1998, p. 60)
—

—

—

—

[WJe don’t see Ike MAI as
providing foreign investors
with any particular special
rights... [Wjhat it is doing is
ensuring there is a level
playing field at home.
A. Wino- Williams,
B.C. Ozamber of Commerce
October 8. 199
p. 259

Ms. Swenarchuk contrasted the Canadian law
regarding expropriation with international case
law. She pointed out that a “well-developed body
of Canadian Law maintains the principle that
legislatures may legitimately regulate property
use in the public interest, without having to pay
compensation if the measures are undertaken in
good faith and do not involve a change in title”23
In Ms. Swenarchuk’s view, under international
law, “there is a real tack of conceptual clarity in
the jurisprudence or scholarly writing, particularly
as to what constitutes indirect expropriation.
There is no rational and consistent basis for
distinction between what is compensable and
what is not compensable. And there’s no
consensus on the definition of indirect
expropriation.” (M. Swenarchuk, September 30,
1998, p. 129)
Barry Appleton, counsel for Ethyl Corporation in
the NAFTA chapter 11 case, confirmed that
“Canadian law will be ignored by an international
panel.” In its award on jurisdiction, the Ethyl
tribunal affirmed that in interpreting the
obligations it “looks to NAFTA itself and applicable
rules of international law.”24 Mr. Appleton noted
that “when we look at the issue of expropriation
there’s been much discussion about...do we look at

23

Canadian Environmental Law Association, The Multilateral Agreement on Investment and

Environmental Regulatory Powers, A submission to the Special Committee on the Multilateral Agreement
on Investment of the BC Legislature.” September 29, 1998 p. 4
24 “Award on jurisdiction in the NAFTA UNCITRAL case between Ethyl Corporation and the Government
of Canada” June 24, 1998. Section VII, par. 50
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domestic law? Is there any relevance to domestic
law? In my opinion and certainly in the opinion of
the Ethyl tribunal, the answer is no....
International law has its own sources, its own
approach and its own way of looking at these
types of issues.” (B. Appleton, September 30,
1998, p. 142)
Mr. Appleton cited a variety of international law
sources that, in his view, affirm that ~regu1atory
takings are expropriation.” For example, Mr.
Appleton read into the record the Harvard draft
convention, where it states that a taking of
property 9ncludes not only an outright taking of
property but any such unreasonable interference
with the use, enjoyment or disposal of property as
to justify an inference that the owner thereof will
not be able to use, enjoy or dispose of the
property within a reasonable time after the
interference.” (B. Appleton, September 30, 1998,
p. 142) Mr. Appleton also referred to other
sources that took the view that outright takings
and regulatory takings were of equivalent effect
and therefore compensable at international law.
Other members of the international trade bar
disputed Mr. Appleton’s perspective. For example,
internationaL trade lawyer Jon Johnson argued
that the MAI did not create a higher standard of
compensable expropriation than in domestic law.
~tIn my view, [the MAIl doesn’t create a higher
standard than necessarily exists domesticalLy. My
problem with it is not that; it’s that you don’t
know what standard is created because of the
absence of jurisprudence.” (J. Johnson, October
15, 1998, p. 406)
There was a high level of consensus on at least
two points: that the line between compensable
taking and non-compensable regulation is blurry
and that domestic law standards are much stricter
and clearer than those of international law.
Michelle Swenarchuk characterized this common
ground as follows. ~At the minimum, I think
everyone has to concede that by both the NAFTA
expropriation wording and the proposed MAI
expropriation wording, we are incorporating into
Canada a large area of international law which is
full of uncertainty.” (M. Swenarchuk, September
30, 1998, p. 129)
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Beyond these points there was strong
disagreement, especially between non
governmental organizations (NGO5) concerned
about the chilling effect on government regulators
of investor-state claims for compensation and
business representatives and some members of
the international trade bar who were confident
that international arbitral panels would decide
contentious issues only infrequently, apply
international law judiciously, and use their
authority to award compensation wisely.
-

Jon Johnson, who had acted as counsel for Canada
in the MMT case, argued a middle path. ~9 think
the answer really lies in defining what is taking
versus what is legitimate regulation. To a large
measure, I think the country shouLd be free to do
that at Least, free to draw that line. Some
countries protect property rights in their
constitutions; we don’t. But we certainly have the
common law notion. I just don’t think that a
country should have carte blanche to trample on
property rights, you know, in obvious cases. They
should have ample freedom to regulate property,
and I think that you can have variation between
countries on the extent to which they can
regulate. But think there’s a bottom core.... I
just don’t think a country should be able to
arbitrarily take somebody’s property and not
compensate them for it.” (J. Johnson, October 15,
1998, p. 405)
—

Mr. Johnson continued, stating: tThe thing that
bothers and concerns me is that you can get a
tribunat...[withj two property rights zealots on the
panel. They decide it is an expropriation, and
you’re stuck with the decision, It doesn’t have
precedential values; it doesn’t bind except in
that case but it does have persuasive weight.
And there’s no appeaL.” (J. Johnson, October 15,
1998, p. 404)
—

—

Mr. Dymond reiterated his minister’s instructions
that Canada wiLl only accept ~a narrow definition
of expropriation that makes it entirely clear that
legislative or regulatory action by government in
the public interest is not expropriation requiring
compensation, even if it has adverse profitability
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consequences for companies and investors.”25 Mr.
Dymond further reported: ~there is a wide
consensus amongst the principal countries in the
OECD that such a narrow interpretation needs to
be incorporated within the agreement.” (W.
Dymond, September 30, 1998, p. 89)
To that end, the chairman of the OECD
negotiating group had proposed an interpretative
note as follows:
~Articles IV.1 on general treatment and IV.2 on
expropriation and compensation are intended to
incorporate into the MAI existing international
legal norms. The reference in Article IV.2.1 to
expropriation or nationalization and measures
tantamount to
[TJhe Ethyl Corp.
expropriation or
maintains that MMT is
nationalization reflects
safe, just as I remember
the fact that
officials from Ethyl
international law
saving 20 years ago that
requires compensation
lead was peifectly safe...
for an expropriatory
If NAFTA has already
been used to push MMT
taking without regard
on the C’anadian public,
to the (abet applied to
then
what will happen if
it, even if title to the
we
open
things up even
property is not taken.
more under MAI?
It does not estabLish a
new requirement that
M. Rachlis,
parties pay
October 8, 1998
compensation for
p. 281
losses which an
investor or investment may incur through
reguLation, revenue raising and other normal
activity in the public interest undertaken by
government. Nor would such normal and non
discriminatory government activity contravene the
standards in Article IV. 1, General Treatment.”
There was sharp disagreement on the adequacy of
this interpretive note, M. Barutciski argued:
~Those protections are there already implicitly,
but certainty with the interpretive note or the
kind of language that the negotiating group has
been thinking about the clarifying note it
would be made express.” (M. Barutciski,
September 30, 1998, p. 138)
—

25

—

Marchi, op. Cit., April 27, 1998.

Special Committee on the Multilateral Agreement on Investment

—

First Report

65

The Canadian Environmental Law Association, on
the other hand, rejected the note as
unacceptable, even dangerous, on two grounds.
reFirst [the note] affirms that the MAt intends that
the decisions of international commercial
tribunals on expropriation (existing international
legal norms) shall take precedence over domestic
law and replace it, so that in Canada, government
measures which do not transfer title and would
not be compensable will now be considered
expropriation. Second, the expropriation wording
currently in the MAt is clearly meant to cover
regulation, since it specifies that even when done
for a public purpose, an action which an
international arbitrator considers ~tantamount to
expropriation’ will require the payment of
compensation. Since international law on
expropriation establishes no controls on what can
be considered as expropriation, this note not only
doesn’t protect regulatory powers; it may further
endanger them.” (CELA brief, pp. 8-9)
Another clear disagreement was whether the
concerns around expropriation under the MAt were
also inherent in the NAFTA chapter 11. William
Dymond informed the committee: ~The
interpretation which we are seeking
[TJhe recent Ethyl case represents
[in the MAIl is in keeping with the
only the “tip of the iceberg”
scope of the expropriation
provisions that Canada negotiated in
1. Clarke,
Polaris Institute
NAFTA. (W. Dymond, September
September 30, 1998
30, 1998, p. 89) Mr. Appleton
ill
responded: ‘tMr. Dymond said that
____________________________ we will not accept an MAI that is
different from NAFTA; we want the MAI to be like
NAFTA. But you now have a...paradox, because....
The NAFTA covers general regulatory takings
specifically, exactly without any question, in my
opinion.” (B. Appleton, September 30, 1998, p.
143)
~.

—

—

The committee welcomes Minister Marchi’s
assurances that the meaning of expropriation must
be narrowed and agrees with them, but we note
that the MAt wording on the table did not achieve
this objective. David Schneiderman offered a
possible explanation for this difficulty. ~My
understanding of what Bill Dymond told this
committee was that he was under instructions to
secure an expropriations clause that more clearly
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distinguished between ordinary government
regulations and the kinds of expropriations that
might be of concern to the investment
community.... Whether he wilt succeed in doing
that, I doubt greatly, simply because...particutarly
in the international trade law community....
There’s very little in the way of clarification...as
to what a regulation is and what an expropriation
is and there’s a reluctance to make that
distinction clear, because then, of course, the
language is fluid, and it can fluctuate.” (D.
Schneiderman, October 9, 1998, p. 316)
—

Moreover, the committee is deeply concerned that
DFAIT officials’ position remains that they wilt
~replicate NAFTA.” There are already at least four
NAFTA investor-state challenges to general, non
discriminatory regulatory measures that turn on
the expropriation argument. These include the
Ethyl Corporation’s challenge against the
Canadian government’s ban on the transport of
the manganese-based gasoline additive MMT. In
this case, the government of Canada unexpectedly
chose to settle: repealing the challenged ban,
publicly recanting concerns about the safety of
MMT, and paying $20 million (Can) in
compensation.
Ms. Swenarchuk reported: teWhen this case was
brought to the attention of the MAt negotiators
last October at a consultation at the OECD that I
attended with other NGO representatives from
around the world, the negotiators were shocked. I
don’t think they were pretending; I think they
were actually completely shocked. It was my job,
amongst the NGOs, to present this case to them,
and they kept asking me to assure them that the
case could not be won under the NAFTA. I simply
had to tell them that I thought it was quite
possible that the case would be won under the
NAFTA. Of course, since then we’ve seen a
settlement in favour of the Ethyl Corporation.”
(M. Swenarchuk, September 29, 1998, p. 45) In
the committee’s view, this shocked reaction was
well justified.
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The committee feels that the NAFTA chapter 11
must be revisited to ensure that this unexpected
and unacceptable threat to
government regulatory
[T]here is 110
authority is excised from
reservation whatsoever
the NAFTA. Daniel
f,~o,,z the expropriation
Schwanen of the C.D. Howe
rule of the MA!—
Institute testified: ~My
none. There is no law,
L
II C
policy, program
or the
sense is tiLiat tue
u.~
i~egu~tioii
at either
among other countries, is
federal or provincial
not closed to the idea of
level that is reserved
narrowing the definition of
from the full
expropriation in the
application Qf the
multilateral agreement on
expropriation rule
investment or other
fill! Stop.
forums.” (D. Schwanen,
September 30, 1998, ~,
S. Sh,ybman,
West Coast
112) William Dymond
Environmental Law
reported a consensus
Association
among the major countries
October 1, 1998
to narrow the meaning of
p. 164
expropriation, and that
presumably must include Canada’s NAFTA
partners. Discussions to this end should begin as
soon as possible.
—

__________________

The committee also agrees with Ms. Swenarchuk
that there are important sovereignty aspects to
these issues. ~9f the courts get off the track, our
elected legislatures can amend our expropriation
laws and make sure that they keep a balance
between private interests and public interests.
There aren’t mechanisms in either the NAFTA or
the MAI to have that kind of overriding public
scrutiny and public policy perspective to keep
these things in line. The compensation rights
under both the NAFTA and the proposed MAI are
broad and unlimited, full of uncertainty and not
susceptible to any kind of review or overall
legislative public policy discipline.” (M.
Swenarchuk, September 30, 1998, p. 129)
Within Canada there is a common law statutory
presumption that property is not to be taken
without compensation. But Canadian courts have
also generally deferred to legislatures in drawing
difficult distinctions such as those concerning
compensation for alleged regulatory takings.
Moreover, the committee notes that Canadians
have chosen not to enshrine property rights within
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their constitution. This decision must not be
overturned by investment agreements that
become, in effect, external constitutions.
Alienating the capacity of democratically elected
legislatures to balance interests and of the
domestic courts to adjudicate disputes on the
basis of a well-established body of domestic law in
favour of an underdeveloped, inconsistent, and
potentially unbounded body of international law
would likely result in greater uncertainty and
higher costs for both investors and governments.
Moreover, it would be an unacceptable,
unnecessary, even reckless, surrender of
sovereignty and democratic control.
Recommendation 6
Your committee recommends that in the case of
an expropriation for a public purpose, foreign
investors must be assured of identical
treatment under domestic law, the same rights
to prompt, adequate and effective
compensation as domestic investors, and full
access to the domestic court system to litigate
disputes. Foreign investors do not require
special rights beyond those accorded to
Canadian investors and citizens.
Recommendation 7
Your Committee recommends that provisions
concerning eemeasures tantamount to
expropriation” should be eliminated from the
MA! and similar agreements. Furthermore, the
federal government should engage immediately
with its NAFTA partners to gain effective
binding agreement that regulatory takings are
not compensable under NAFTA’s investment
provisions.
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INVESTOR-STATE DISPUTE SE1TL[MENT
Reflecting the concerns of many witnesses,
Georgetown University’s Robert Stumberg, noted:
~‘One of the most striking features of the MA! is
that it privatizes dispute settlement.” (R.
Stumberg, October 8, 1998, p. 237) Under the
MAI’s investor-state dispute settlement procedure,
which is also found in the NAFTA investment
chapter and some bilateral investment treaties
(BITs), a foreign-affiLiated investor can directly
challenge a government measure that it alleges
breaches the agreement. In signing the MA!,
governments give their ~unconditionat consent to
the submission of a dispute to international
arbitration.”26 The arbitrat panel hearings are
closed, and all testimony and documents, except
for final awards, are confidential, unless both
parties agree otherwise. White the panel cannot
strike down inconsistent measures, it has binding
authority to award monetary compensation to
investors harmed by MAI-infringing measures. Such
fines are legally enforceable in the domestic
courts of the government complained against.
Awards are final; there is no appeal.
Jon Johnston explained to the committee: ~The
investor-state procedures, which are not the norm
in international arrangements, came about
because typically you had a developed country
entering into an agreement with a developing
country whose legal system it didn’t trust.
Consequently, you had investor-state procedures
to bypass the developing country’s untrustworthy
legal system.” (J. Johnson, October 15, 1998, p.
401)
Through incorporation into NAFTA chapter 11 and
the MA!, however, the investor-state procedure
has become a means to bypass even the most
highly developed Legal systems. This right to
bypass the domestic courts drew withering
criticism from many witnesses. Virtually all
witnesses condemned the secrecy of the investorstate processes. In the words of one business
supporter of the MAI: ~The transparency issue is
absolutely essential.... These are issues of public
26

MAT, Investor-state procedures, D(4), April 24, 1998, p. 71.

Special Committee on the Multilateral Agreement on Investment

—

First Report

71

policy. It’s not a private commercial dispute; it’s
public policy that’s being challenged. That should
be in the broad Light of day.” (M. Barutciski,
September 30, 1998, p. 148)

[T]he investor-state
[process] is revolutionary
and not evolutiona.rV.
M. Barutczskz,
Davis, Ward and Beck
September 30, 1998
~,, ]47

______________________

More fundamentally, the West Coast
Environmental Law Association (WCELA) brief
argued: ~MAI procedures present a stark contrast
to the principles of accountable, transparent and
democratic judicial processes.”27 WCELA
executive director Steven Shrybman illustrated
this point by comparing Ethyl Corporation’s NAF~A
challenge
to its domestic
court case
case isagainst
MMT
Legislation.
The domestic
arguedthe
in

open court; the public have a right to attend, to
access the record of proceedings and all the
evidence. Interested third parties can apply to the
court for intervenor status (in the Ethyl court case
at least one environmental group was granted
such standing). None of these procedural
guarantees apply in the investor-state process;
there is not even a requirement that the very
existence of the case itself be made public. (cf. S.
Shrybman, September 30, 1998, p. 146)
The expert testimony reflected a remarkable
consensus that the investor-state mechanisms in
the NAFTA investment chapter, BITs and the MAI
were a ttrevo[utionary not evolutionary” change,
even in international law. Most supporters and
critics of the investor-state process concurred on
this point.28
The first ~revolutionary” aspect of investor-state
is that it gives investors the right to t~short-circuit
the diplomatic model for dispute resolution.” (R.
Stumberg, October 8, 1998, p. 237) Dispute
settlement in international treaties and trade
agreements has traditionally been a governmentto-government matter. Under the investor-state
process, the investor does not need the support or
approval of its home government to bring a claim.
As Barry Appleton, among others, testified, the
need to first convince a government to bring a suit
tends to reduce individual corporations’ appetite
for litigation and the overall number of

27
28

Coast Environmental Law Association, Submission, September 30 1998. p. 1.
Besides Canada Chief Negotiator, only international trade lawyer Jeffery Thomas portrayed the MAI

investor-state regime as evolutionary.
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international disputes. (B. Appleton, September
30, 1998, p. 141) Diplomatic and political
considerations are often factors when
governments decide whether to pursue a
particular case. For example, in the MMT dispute
it is highly unlikely that the U.S. government
would agree to sponsor a case against Canada on
Ethyl’s behalf because its own Environmental
Protection Agency ~opposes its use and 85% of
gasoline sold in the United States is without
MMT. ,,29
Environmental lawyer Steven Shrybman testified
that enabling foreign investors ~to enforce rights
under a treaty to which they are not party and
with respect to which they hold no obligation...in a
sense elevates this unknown universe of foreign
investors to the same status of a nation-state.”
And, added Mr. Shrybman, ~That is a revolutionary
development in the law, in my view.” (S.
Shrybman, September 30, 1998, p. 145)
As Mr. Shrybman argued further, the investorstate procedures are revolutionary in a second
respect, because r~they depart so dramatically
from the notion that you need a contract before
you can impose a regime of binding arbitration.”
(S. Shrybman, September 30, 1998, p. 146)
Professor Paterson agreed that it is right t~to
compare private contract, under which the parties
agree to resolve their disputes by arbitration...with
the [investor-state] system, under which the
rights of private parties are, in a sense,
predetermined for them by the treaty and its
implementing law.” (R. Paterson, September 30,
1998, p. 152) Mr. Barutciski also concurred that
~binding arbitration without privity of contract is
novel.” (M. Barutciski, September 30, 1998, p.
152)
Professor Paterson, however, argued that: ~While
I agree with my colleagues that the chapter 11
provisions of the NAFTA and their re-examination
in MAI are revolutionary, I don’t think that this is
necessarily a bad revolution.” Professor Paterson
asserted that international businesses were
ttdisadvantaged by their lack of standing [under
international trade and investment agreements] to
29

Hon. W. Allmand, October 8, 1998, p. 241.
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pursue evidence, particularly against foreign
governments, in relation to interference or
complaints that arise out of their business.” Mr.
Barutciski conceded: ~9 think we all agree. Yes, of
course, it does allow investors to go around
domestic law and domestic Law tribunals and sue
before an international tribunal. That’s what it’s
about; that’s what it’s intended to do.” (M.
Barutciski, September 30, 1998, p. 151) But, he
added, while the investor-state process was a
radical innovation, if the issue of regulatory
takings was clarified, the criticism of the process
~Loses a lot of its bite.”
The committee notes that, despite mounting
criticism of the investor-state procedure, the
Department of Foreign Affairs and International
Trade remains fully committed to it. William
Dymond explained: 9n my view and I can only
speak for what Canada’s objectives here are we
are not doing anything different than we have
already done. If there is an imbalance there, and
people are certainly entitled to that view, it is
something which has existed in Canadian policy
for many years. Many of
the provisions which
The fact is, none of us today can
predict how MA! dispute panels
attract the most acute
are going to resolve disputes about
public criticism are not
the agreement.... What we can say
new provisions. The
is that
the law in question will
investor-state provision,
be the MA I text and international
for example, has been in
law
not the co,zstitutional law
Canadian investment
of your countiy.
agreements since at least
the NAFTA and has
R. Stumberg,
existed worldwide for a
Harrison Institute of Public Law
great many years.” (W.
October 8, 1998
Dymond, September 30,
p. 243-4
1998, p. 93)
—

—

___________________

...

...

__________________

Warren Allmand, however, asked the committee:
~Were we ever told about investor-state?” (W.
AI.lmand, October 8, 1998, p. 242) This Littleknown provision, which was not part of the
Canada-U.S. Free Trade Agreement, only came to
widespread public attention with the recent Ethyl
Corporation MMT case.
Robert Stumberg reported that supporters of the
investor-state process (including U.S. government
negotiators) use two broad arguments to defend
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it. ttArgument No. 1 is that the MA! does not have
an automatic effect.” The second general
argument concerns ~the likelihood of conflict.”
Both these points of contention were evident in
the testimony heard by the committee.
In strictly formal, but sterile, terms, sovereignty is
unaffected by the investor-state process. An
adverse ruling under the MA! would not
automatically overturn an inconsistent
government measure. In Mr. Appleton’s words:
t~Governments can do whatever they choose to do
under this agreement. What happens, though, is
that you must pay compensation. The MAI and this
process will not strike down your laws, but they
wilt force you to be in a position where you must
cover the costs to the affected investors for the
breach of the obligation.” (B. Appleton,
September 29, 1998, p. 27) As Ian Robinson
characterized this situation, ~‘Provinces, if they
wish to violate the new rules that have been
imposed upon them through federal trade
agreements, will increasingly have to rent back
jurisdiction from private Corporations.” (emphasis
added) (I. Robinson, October 9, 1998, p. 305)

It was absolutely
impossible for us
to
have any input [in the
Ethyl case]
because the
dispute resolution process
under ~VA FTA is
completely secret and only
open to the federal
government
and the
corporate complainant.
...

...

...

D. Boyd,
Sierra Legal Defense Fund
September 29, 1998
p.49

The likelihood and frequency of cases was also an
important point of contention among witnesses.
Supporters assert that MAI investor-state
procedures would be used only infrequently,
noting that there had not been a single decided
case under the NAFTA chapter 11 (J. Johnson,
October 15, 1998, p. 401) and that despite the
existence of similar provisions in the NAFTA and
BITs ttthere has not been a floodgate of
litigation.” (see R. Stumberg, October 8, 1998, p.
237)
Due to confidentiality requirements, information
on the number of existing suits under NAFTA
chapter 11 is fragmentary. There have been at
Least five formal Thotices of intent to submit a
claim to arbitration” against Canada. Two cases
against Mexico have also been filed and are now
underway. Very recently, the first investor-state
complaint was filed against the United States. One
international trade Lawyer testified that investors
have threatened to bring at Least three additional
investor-state disputes against Mexico, although
no details are yet publicly available. The
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committee also heard evidence, including from
members of the international trade bar directly
involved in the cases, that investors have
threatened to sue Canada under NAFTA in at least
two other instances: the proposed introduction of
plain packaging of cigarettes and the Pearson
airport dispute.3° Since the expert hearings
concluded, Time Canada Ltd. has threatened a
NAFTA investor-state challenge to Canada’s
proposed magazine legislation, arguing that the
proposed law may be tantamount to
expropriation.
Tony Clarke’s observation regarding investor-state
that: ~the recent Ethyl case represents only the
rtip of the iceberg,” (T. CLarke, September 30,
1998, p. 111) was brought home forcefully to
British Co(umbians when on November 30, 1998,
Sun Belt Water Inc. of Santa Barbara, California,
filed a notice of intent against the government of
Canada. Sun Belt alleges that the province of
British Columbia’s environmental policy
preventing bulk fresh water removals from the
province violates NAFTA. The corporation is
seeking $220 million (US) in damages.
There is already a significant body of disputes
under NAFTA chapter 11. Furthermore, given the
settlement in the Ethyl case, witnesses expected
this list to grow longer. In Mr. Appleton’s
assessment: ~There are a large number of issues
that are there waiting to be brought as claims.
The fact is that the business community doesn’t
know what its rights are
under NAFTA. But they
[PJubiic input into decisions
will, know. If you start
arou,zd arbitration is
vely.
creating an MA! and give
very seriously curtailed.
them more rights,
they’re going to know
R. Legget4
Anglican church of canada
pretty qu1cI~Ly. ~ ie
October 8. 1998
numbers of lawyers that
~, 290
are going to be able to
advise them, and business advisers that are going
to know are going to continue to grow. Basically,
the way they would see this is that it’s easy going
because governments make big mistakes. They
make policies for reasons that are based on public
governance very legitimate but they don’t
...

—

30

—

In the first case, the proposed policy measure was abandoned. In the latter, a negotiated settlement was

reached.
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know what their international obligations are. As a
result, when they run afoul of them, they are in a
position where they have to pay compensation.
This is the new reality.” (B. Appleton, September
29, 1998, p. 40)
The committee finds the uncertainty and liability
created for governments by investor-state deeply
unsettling. Many witnesses emphasized the
~chilling effect” on government policy-making.
Steven Shrybman cautioned the committee: ~9
think what might be easy to do is to
underestimate how coercive that enforcement
mechanism is.... For those of you who have
experience in government, you will know how
arduous the challenge would be of having to
muster the resources to respond to these
complaints, let atone any number of them.” (S.
Shyrbman, September 30, 1998 p. 145)
Confronted with uncertainty and the risk of
damages governments may, in Mr. Appleton’s apt
turn of phrase, t~rather switch than pay.” As Mr.
Appleton asserted: ~We can see from the Ethyl
case that, in fact, it was an element that must
have been involved. The claim was for over a
quarter of a billion U.S. dollars, and the
government switched its policy, which it was not
required to do under the terms of the NAFTA....”
(B. Appleton, September 30, 1998, p. 141).
The committee wishes to record its strong support
for the availability of international commercial
Canadians will find
incomprehensible the possibility
that theirfrderal government
would enter into an
international agreement that
replaces our system offustice
with a Star Chamber procedure
that denies fundamental rights.
R. Bocking,
October 1, 1998
p. 177

International Commercial Arbitration
Centre is one of the world’s leading
centres. But commercial arbitration
properly applies where there is privity of
contract and both parties consent to
submit disputes to arbitration.

The investor-state procedures adopted in
the NAFTA and expanded in the MAI
transform traditional international
commercial arbitration into an instrument
that permits extrajudicial challenges to
broad public policy measures. This special right
accorded to foreign investors to bypass domestic
courts and to force governments into binding
arbitration subverts the rule of law and
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undermines democratic processes. Such a
revolutionary transformation is not a technical
matter to be dealt with by international trade
negotiators. The stealthy expansion of these
procedures through Canada’s international
investment treaty commitments, without public or
legislative debate on their implications, is deeply
distressing.
There can be little doubt that public and
governmental concern about the implications of
this powerful and secretive process for democratic
governance played an important rote in derailing
the MM talks. The uncertainty created by the
NAFTA cases and the chilling effect on government
policy-makers is so significant that these matters
now deserve urgent attention.
Recommendation 8
Your Committee recommends that the investorstate mechanism which enables a foreign
affilia ted investor to bypass the domestic court
system and challenge government measures
before international arbitral panels should
be eliminated. The use of international
commercial arbitration procedures should be
limited to their original and proper purpose,
the adjudication of contract disputes, where
the parties, whether governmental or private,
expressly consent to submit the specific
dispute to arbitration.
-

—

Recommendation 9
Your Committee recommends that the
government of Canada reopen NAFTA chapter
11 to eliminate the investor-state dispute
settlement procedure.
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GENERAL EXCEPTIONS AND RESERVATIONS
This section of the report deals with the important
topic of reservations and exceptions, provisions
that allow signatory governments to adopt or
maintain measures that would otherwise violate
the MAI. Witnesses were careful to distinguish
between general exceptions, which apply to all
parties to a treaty and are part of the core text,
and reservations, which apply onLy to the
measures of the country that makes the
reservation and are usually listed in special
annexes to the treaty.
A general exception allows all signatories to take
any measure necessary for the purposes defined
by the exception. They may do so without
penalty, although if challenged, a government
must successfully defend the contested measure
as falling within the terms of the general
exception. General exceptions, once agreed to,
become permanent features of a treaty. And, as
several witnesses, including Prof. William Bruneau
of the Canadian Association of University
Teachers, noted: ceGenerat exclusions can only be
removed by unanimous consent of aLl OECD
members.” (W. Bruneau, October 8, 1998, p. 283)
The draft MA! contains very few general
exceptions compared to previous international
trade and investment agreements. In fact, as
Robert Stumberg testified: 9he only two
[general] exceptions in the MM have to do with
essential-security interests and preserving public
order, which is defined in very vague terms as a
fundamental interest of society.” (R. Stumberg,
October 8, 1998, p. 237)
With just two general exceptions, the MA! would
compel governments to rely almost exclusively
upon reservations country-specific exemptions
to protect inconsistent measures or important
areas of policy flexibility. The reservations issue
remains one of the key unsettled matters in the
MA! negotiations. A recent OECD discussion paper
summarizing the state of the negotiations
indicates: ~‘There is broad support that existing
non-conforming measures would be
‘grandfathered’ (maintained) through a system of
—

—
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The NAFTA environmental
side-agreement is really a
paper tiger that has no teeth
whatsoever~
D. Boyd,
Sierra Legal Defense Fund
September 29, 1998
p. 65

country-specific exemptions to the non
discrimination rule.”31 Therefore, to protect an
existing measure from challenge, a government
would have to list it in a country-specific annex.
However, certain governments, including Canada,
have insisted that they could only sign the MA! if it
also allowed for so-catted unbound reservations in
certain key areas. Unbound reservations are
intended to exempt sectors, not specific
measures, and to permit governments to adopt
new (otherwise non-conforming) measures in
future. A majority of OECD countries, including
most of the non-NAFTA countries, have resisted
the concept of unbound reservations. The OECD
discussion paper indicates that the idea has stilt
not been accepted, stating: ~There is a question
whether and under what conditions participants
would have the right to introduce new non
conforming measures.”32
William Dymond presented Canada’s ~bottom
tine” position on reservations to the committee.
9t is an integral part, not only in this negotiation
but in every investment negotiation that we have
engaged in to ensure that the MA! fully
safeguards our freedom of action in a range of key
areas, including health care, social programs,
culture, education, programs for aboriginal
peoples and programs for minorities. Further, this
agreement, as previous agreements, would have
to preserve Canada’s right to maintain existing
measures in a range of areas such as fisheries and
air transport. The nature of these restrictions or
reservations that we require in these key areas,
such as health care, is that not only would existing
measures that we maintain at any level of
government be insulated from the disciplines of
the agreement but Canada would retain full,
unfettered rights to maintain current policies and
to introduce new policies, whether or not these
conform to the MAI. (W. Dymond, September 30,
1998, p. 89)
...

Canada’s MA! reservations strategy is based on the
approach adopted in the NAFTA. Jeffery Thomas
31

OECD. Directorate for Financial, Fiscal and Enterprise Affairs. ‘Possible Elements for a Multilateral

Framework on Investment.” A discussion paper. December 3, 1998. p. 6.
32 OECD. Directorate for Financial, Fiscal and Enterprise Affairs. Possible Elements for a Multilateral
Framework on Investment.” A discussion paper. December 3, 1998. p. 6
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expLained the NAFTA system for reservations as
folLows: ~For those uninitiated, there are several
annexes to NAFTA, but most important are
annexes 1 and 2. Annex us a list of inconsistent
measures, existing as of the date NAFTA came into
effect, that cannot be made more inconsistent
with the agreement. In effect, there’s a bar. You
cannot go below the bar in subsequent
amendments. You are free to amend the measure,
and you are free to make it more consistent with
NAFTA in the future; you can’t make it less
consistent. That’s annex 1. Annex 2 is a set of
specific sectors within which governments remain
free to introduce new measures wholly
inconsistent with the obligations under the
agreement.” (J. Thomas, September 29, 1998, p.
35)

V

V

The great majority of Canada’s proposed
reservations are Annex 1-style, cebound~~
reservations that would freeze existing measures
at their current level. It is stilt unclear whether
Canada can overcome opposition to its proposed
unbound reservations.33 But even assuming that
the Canadian negotiating strategy succeeded as
planned, many witnesses raised serious concerns
about relying so heavily upon reservations to
safeguard democratically elected governments’
authority in so many areas.
Barry Appleton cautioned: ~tExceptions to
international agreements are derogations from a
general agreement. To use the words of
international law...pacta sunt servanda. It means
that treaties will be given effect.... A reservation
or an exception is a way of getting out of an
obligation to justify some inconsistent action. As a
result, tribunals have said that these wilt be very
narrowly interpreted. So even if you have a
marvelous, broad-Looking reservation, it will
aLways be given the most narrow interpretation
possible, because that is, in essence, running
counter to what the agreement is all about.” (B.
Appleton, September 29, 1998, p.29)
Mr. Appleton also pointed out that reservations
are limited to certain specific articles. ~tNot every

~ Certainly, a majority of OECD countries continue to resist unbound reservations, and in particular those
submitted by the United Sates to exempt its state-level subsidy and procurement practices.
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obligation will be reservable. In the NAFTA, for
example, expropriation is not reservabLe, or
minimum standards of treatment. In the MAI, the
chairman of that working group has said in the
commentary that no exceptions will be made for
the area of expropriation, so that if you don’t
have a general exception in the text that will
permit you, for example, to do a public policy
exception, you will not be able to have any
exception whatsoever in that area. So reservations
are very useful, but they’re very limited. You
must look very carefully as to what obligations
they may be reserved against, and you must look
very carefully as to the wording that’s there.” (B.
Appleton, September 30, 1998, p. 30)
Other witnesses expressed more confidence in
Canada’s reservations strategy. Jeffery Thomas,
for example, asserted: ~9 think you get a
somewhat jaded perspective on the agreement if
you simply look at the obligations without
understanding how they work in practice. There’s
a phrase: the devil is in the detail. Unfortunately
for those trying to understand the MAI and how it
works, the detail is in the reservations and
derogations themselves.” (J. Thomas, September
29, 1998, p. 35) And William Dymond stressed to
the committee: ~tA treaty as a whole comprises
the main provisions and it comprises the
exceptions and reservations. None has higher
status than another, and it is essential to
understand that.” (W. Dymond, September 30,
1998, p. 94)
Because of the great emphasis that Canada is
placing on reservations to ensure that the MAI is,
in Minister Marchi’s words, ~consistent with
Canadian values and interests,” most witnesses
agreed that the actual drafting of reservations
was a critical issue. Mr. Appleton summed this up
well, stating: ~The terms of a reservation must be
looked at very carefully. They are very narrow in
terms of how they’re interpreted, so you must
look exceptionally carefully to make sure they
cover every possible type of circumstance. Once a
reservation is made, it cannot be changed. Usually
they have one time to make a reservation, and if
you make an improper reservation or if your
reservation in some way is ineffective, that’s it.
There’s nothing more, because you’re derogating
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from the agreement; you’re taking away from
what the agreement has.” (B. Appleton,
September 29, 1998, p. 29)
In this respect, many witnesses were very
concerned that Canada has copied its NAFTA
reservations virtually verbatim in making its list of
proposed MAI reservations. In many witnesses’
view, importing Canada’s NAFTA reservations into
the MM ignored the important differences
between the NAFTA and the MAt and that the
NAFTA reservations themselves needed to be
improved.

The shield in the MA!
text that’s supposed to
protect medicare and that
is said to be iron clad
is
full of holes.
...

M. McBane,
Canadian Health
Coalition
October 2, 1998
p. 211

White the federal government steadfastly
defended the adequacy of its proposed
reservations, other witnesses, including some MAI
supporters, acknowledged that there were
problems. For example, Milos Barutciski stated:
~The reservations aren’t adequate, and I think
they need work. I think NAFTA, on the chapter 11
front...was not half-baked but maybe only fourfifths baked; there were mistakes.” (M. Barutciski,
September 30, 1998, p. 148) Daniel Schwanen of
the C.D. Howe Institute also suggested possible
changes to address concerns that Canada’s draft
reservations did not protect government policies
against allegations that they were ~equivatent to
expropriation.” (D. Schwanen, September 30,
1998, p. 112) Barry Appleton commented:
~Canada has proposed to make the very same
reservations that it made at the federal level to
the NAFTA. There are, in my opinion, some very
significant questions as to the effectiveness of
some of those reservations. I think that perhaps
we’ve had an opportunity to learn from our NAFTA
experience and might be able to do a LittLe better
in the MAt.” (B. Appleton, September 29, 1998, p.
30)
Robert Stumberg posed perhaps the most decisive
question. 9 think the most interesting question
before all of us now is: will the country-specific
exceptions which are being proposed by every
member of the negotiations be effective?” (R.
Stumberg, October 9, 1998, p. 302) In a detailed
anaLysis, Professor Stumberg went on to express
serious doubts that they would be.

~ Later sections of this report discuss the debate over possible flaws in Canada’s NAFTA reservations, such
as Annex II-C-9, the reservation to protect health care, education and other social services.
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In brief, Professor Stumberg identified three
problems with reservations. “The first problem is
that these are proposals. They’re still being
negotiated, and there is vociferous opposition,
particularLy from the European Union.... So every
exception is a bargaining chip, and you’re not
going to get to agreement on the MAI unless some
of these protections are given up by somebody at
some stage.” “Second, the grandfathering
list...only affects present laws. It does nothing to
protect sovereignty for future lawmaking
capacities at the state and local level, so it’s not
really a sovereignty protection in that sense. If
anything, it would lock the states into the past by
forcing them to cling onto old laws as they get
older and older, even though those laws might be
out of date and a new approach might be
needed.” And finalLy, “With respect to the
forward-looking provisions...even if the bargaining
process is concluded and some of those exceptions
remain intact, I still have concerns that they may
not work in practice, or a dispute panel under the
MAI might not honour them.” (R. Stumberg,
October 9, 1998, pp. 302)
Professor Stumberg, among others, was skeptical
that reservations would be effective when actually
calLed upon to protect government measures in a
dispute. He noted that dispute panels were
obliged to define reservations restrictively and in
keeping with the purpose and objectives of the
treaty. The interpretation of a reservation would
“involve a lot of line-drawing by dispute panels.”
He even suggested a “common-sense kind of test”
for assessing how panels might rule. “The less
effective the law is at distorting investment
patterns, the more Likely it is to be upheld, and
the more effective the law is in distorting
investment patterns in other words, the more
effective the law is in terms of its drafters the
greater likelihood that a panel would ignore the
exception and allow the challenge to that statute
to proceed under the dispute panel.” (R.
Stumberg, October 9, 1998, p. 303)
—

—

A large number of witnesses also expressed
apprehension about the application of standstill
and rollback to reservations. The OECD
commentary defines these two concepts and how
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they might be applied in the draft MAI text as
follows. “Standstill would result from the
prohibition of new or more restrictive exceptions
to...MAI obligations.” “Rollback is the
liberalization process by which the reduction and
eventual elimination of non-conforming measures
to the MM would take place. It is a dynamic
element linked with standstill, which provides its
starting point. Combined with standstill, it would
produce a tratchet effect,’ where any new
liberalization would be ~tocked in’ so they could
not be rescinded or nullified over time.”35

I cannot tell you why the
government would izot
exempt
[health care,
social welfare, public
education, public training
and child care from the
iVAFTA] entirely. I’ve been
told privately that if they
did that, it would admit
they made a mistake in the
NAFTA. Well, let me put it
on the record. The
government made a
mistake in the NAFTA.
...

B. Appleton,
Appleton and Associates
September 30, 1998
p. 144

Standstill, the freezing of existing non-conforming
measures, is a very serious constraint on
democratic authority. In a vivid metaphor, Robert
Stumberg explained to the committee that it is
crucial to “not only look at laws on the books,
because that’s only a snapshot of the product of
democracy. You can look at your code and say,
THere, citizens of British Columbia, is our work
product,’ but it doesn’t really capture the spirit of
your job because your heads are in the future.
You’re taking evidence about all sorts of economic
and social problems and thinking about what you
should campaign on in the next election, what you
should propose as a platform for your budget and
what kind of statutory changes you shouLd be
considering, what kind of amendments you might
want to propose. That, I think, is the true spirit of
the job of a legislator.” (R. Stumberg, October 9,
1998, p. 300) This reinforced a point also made by
other witnesses that “one of the biggest failings
about reservations: [is that] they’re fixed. They
don’t take into account changes in
circumstances.” (B. Appleton, September 30,
1998, p. 144)
On the rollback issue, the process whereby
reservations are removed over time, one MAI
supporter protested: “Rollback is a kind of
theoretical term, in a sense, because all rollback
is, is a reservation and a sense, a hope, an
aspiration, that over time we’ll all get back
together and that we’ll gradually liberalize more.
There’s absoluteLy zero legal obligation to do it.”
(M. Barutciski, September 30, 1998, p. 155) Dr.
William Bruneau observed that rollback can take

~ OECD, “Commentary to Consolidated Text, March 1998, pp. 5 1-54.
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many forms, inc(uding ~sunset clauses,
requirements for periodic review and a direction
to hold future negotiations with respect to non
conforming measures.” Other witnesses asserted
that whatever the length of the phase-out, there
was an assumption built into the MAI: ~There will
be a time when every item that is reserved will be
removed. So this process of rollback it’s not
certain whether it will be a 50-year rollback or a
20-year rollback or a five-year rollback basically
means that all inconsistent measures that are
reserved are subject to being phased out in the
future.” (B. Appleton, September 29, 1998, p. 30)
—

—

Federal negotiators steadfastly maintain that
reservations are equivalent to general exceptions
and that Canada would not accept any rollback
obligations. But an obvious point made by several
witnesses underscored the impermanence of
reservations. ~Another major drawback about
using a reservation that is country-specific, as
opposed to an exception that is generaL and
applies to all signatories to an international
agreement, is that a country-specific reservation
can be withdrawn at any point in the future by a
future Canadian government.... Once the
reservation has been withdrawn, it cannot be
reinvoked.” (D. Boyd, October 14, 1998, p. 341) A
provision that can be unilaterally withdrawn or
traded away by any future federal government,
never to be reinstated, is a highly problematic
means to safeguard vital Canadian interests.
In the committee’s view, provisions that fully
safeguard democratically elected governments’
freedom to protect the environment, conserve
natural resources, provide health care, education
and other social services, strengthen its culture,
and achieve its citizens’ economic development
priorities must be built into the core text of any
international investment treaty, especially one
that aspires to become ~the constitution of a
single global economy.” These and other
legitimate objectives must not be relegated to a
second tier, to afterthoughts in the treaty
negotiation process. Indeed, the heavy reliance on
country-specific reservations, despite their
limitations that were well documented in the
hearings, is strong evidence of a flawed and
unbalanced agreement.
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Other, more balanced models are available. A
bottom-up process could advance liberalization in
commercially significant sectors while ensuring
that countries could keep sensitive sectors, such
as Canadian Medicare, off the table from the
outset. As discussed in later sections of this
report, strong, fully effective general exceptions,
or ~prudentiat carve-outs” for government
measures aimed at agreed legitimate objectives
wilt be a necessary part of any future investment
agreement. Finally, it is important to develop
more flexible means to maintain the balance of
treaty commitments and obligations over time.
Alternatives to ~standstill” and ttrollback” are
needed, options that are more deferential to the
ability of future democratically elected
governments to respond to changing
circumstances and the evolving needs of their
citizens.
Recommendation 10
Your committee recommends that because
country-specific reservations provide only
limited and temporary protection, they are
therefore inadequate to safeguard vital
Canadian and British Columbian interests.
More effective means to safeguard such vital
interests, combining a ~bottom-up” negotiating
process, prudential carve-outs, and general
exceptions, must be achieved.
Recommendation 11
Your committee recommends that future
negotiations should not include the concepts of
~standstill” or t’rollback”. More flexible
methods of maintaining a fair balance of
commitments and obligations must be utilized,
such as authorizing other contracting parties to
withdraw reciprocal benefits, or to negotiate
compensation, when a future government
withdraws a commitment made by a previous
one.
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PART III POTENTIAL IMPACTS OF THE MAI
PROTECTION OF CANADIAN INVESTORS ABROAD
Business spokespersons explained to the
committee that in an increasingly globalized
economy, foreign investment complements trade.
~(F)ollowing the delivery of goods or services
today means following by investing locally in those
economies that we’re exporting to, whether it be
goods or services. Unless we can make sure that
the investment climate and the investment
regimes in those countries that we export to
both goods and services is such that we can
service the goods that we export, is such that we
can establish ourselves and make sure that we
deliver those products competitively with some of
our developed-country competitors, then it’s
pretty much going to be a long, slippery slope,
and it’s a downward one. That, in my view, is
what the MAI is really about. Ultimately, it’s
about opening up markets.” (M. Barutciski,
September 30, 1998, p. 125)
—

—

Similarly, John Winter from the British Columbia
Chamber of Commerce stated: ~‘Let us assume
that a company at home makes high-tech
electronic ~grapplegrommets’ and then ships and
services them worldwide. They provide a number
of well-paid jobs at home but cannot expand
because their investment in other countries with
regard to service and maintenance is not secure
unless protected by an MAI. In other words, an
open, transparent and rules-based trade and
investment framework will support the ability of
countries to embrace and prosper from this new
reality.” (J. Winter, October 8, 1998, p. 256)
Business representatives urged Canadians to keep
sovereignty concerns in perspective and to focus
on the opportunities that the MM might create for
Canadian outward investment. Mr. Winter stated:
~The real value of the MAt for Canada will, be an
outward-looking one. Those who focus solely on
the implications of inward investment into the
Canadian economy are forgetting that Canadian
companies are expanding and hiring more
Canadians, because they are succeeding in the
global marketplace. We must view the MAI for the
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long-term benefits that it will provide in terms of
outgoing Canadian investment, which is now
roughly in balance with inward investment into
Canada. Unlike our other G-7 partners, we don’t
have a big enough domestic market to falL back on
should we ever fail to succeed in the global
market.” (J. Winter, October 8, 1998, p. 257)
Certainty, the risks attached to foreign direct
investment are higher than those incurred by
exporters. As Jon Johnson related: ~With an
investment in a developing country, or in any
country, if the rules are changed on you, it can be
catastrophic for the investor. An investor commits
an awful lot more than, say, an exporter of goods.
An exporter of goods may lose a shipment. An
exporter of capital who builds a factory, which he
can’t remove from the country, may lose hundreds
of millions of dollars.” (J. Johnson, October 15,
1998, p. 401)
Daniel Schwanen, for one, drew the committee’s
attention to particular features of the MA! that
~realty help businesses compete abroad for
example, provisions related to the movement of
business and technical personnel, which would
help, for example, a Canadian firm service
machinery that they sold abroad.... [And] other
provisions, of course, such as undertakings by
government not to change their laws but to make
them more transparent....” (D. Schwanen,
September 30, 1998, p. 112)
—

The MAJ draws ~,
shopping lists of
privileges for
transnatianals hut
never touches on their
responsibilities,
L. 0 Da),
Vaizcouver Cultural
Alliance
September 29, 1998
~,. 68

Surpnsingly, business testimony contained few
specifics about problems facing B.C. and Canadian
investors when doing business broad. John Winter
of the B.C. Chamber of Commerce, for example,
admitted, when asked to give examples of the
sorts of problems encountered by B.C. companies
.

.

.

when investing abroad, admitted that it was very
difficult to be specific in answering your
question.” (J. Winter, October 8, 1998, p. 265)
Two general themes emerged, however. First,
most problems were encountered not in
Organization for Economic Cooperation and
Development (OECD) countries, but in developing
or transitional economies. And second, the
problems most frequently referred to were
related to bribery and corruption.
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Steve Stinson of the Canadian Pulp and Paper
Association acknowledged: ~The MM is really not a
burning issue among our members. For the most
part, they’re preoccupied with the effects of the
Asian meltdown on their businesses and product
prices, and many of them are struggling for
financial survival.” (S. Stinson, October 1, 1998,
p. 170) But he saw value in an
[TJhe real value of the MAI
investment agreement, because
f~r canada will be an
~tWe do have some companies
outward looking one... We
that are starting to make
must view the MAIf~r the
investments in the United
long—term ben~fits that it
States, South Korea, Latin
will provide in terms of
America and other places, but
outgoing canadian
investment...
for the most part they’re
relatively small.... Over the
J. Winter,
longer term it certainty is
B.c. Chamber of
important to have a set of rules
Commerce
whereby those investments can
October 8, 1998
be undertaken with some
p. 257
certainty and without fear that
they might be confiscated or required to go into
some joint venture with some dictator’s brother
or something like that.” (S. Stinson, October 1,
1998, p. 175)
______________

The basic thrust of most remarks were that what
was sought after was fairness for Canadian
investors. Given these modest goats, some
business representatives expressed concern about
the public anxiety aroused by the MM. Mr. Winter
concluded his presentation by remarking: t’The
amount of misinformation and rhetoric that has
emerged over the MAI is staggering...atl the MAt is
realty doing is suggesting that the rules have to be
the same for both foreign and domestic
investors.” (J. Winter, October 8, 1998, p. 258)
The committee is convinced that rules to achieve
fairness for Canadian investors abroad and to
ensure reciprocal treatment for foreign investors
in Canada can be attained without significantly
diminishing national sovereignty or posing any
threat to the rights of other Canadians. The
current draft of the MAI is not, however, a means
to that desirable, sensible, and achievable end.
As the bulk of the testimony to the committee
made clear, the MAI goes well beyond assurances
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of fairness and non-discrimination. In many
important respects, as recounted throughout this
report, it gives foreign investors special rights and
imposes absolute prohibitions upon governments.
Moreover, trade and foreign direct investment
may be complementary, but the MAI covers not
just direct investment in factories or service
centres but ~every kind of asset,” including
financial capital flows, ~hot money” that can in
some circumstances deeply destabilize developing
and newly industrializing economies, diminishing
Canadian export and direct investment
opportunities. In this, and other important
respects, the MAI overshoots to produce a
profoundly unbalanced result.
[I]iz sectors where we have
particular expertise
hi-tech,
pr~fessional services
the true
bonus will be allowing them to
have security of investment
abroad and expand their
operations and thus bring more
jobs to B.C. For ...some of our
resource sectors
ii would
provide greater in vestment
from outside into British
Columbia.
—

—

...

A. Winu— Williams,
B. C. C’hamher of Commerce
October 8, 1998
p. 260

More modest and less controversiaL steps
may be better means to achieve the
fairness deservedly sought by Canadian
investors abroad. An important example is
another OECD initiative, the Convention
on Combating Bribery of Foreign Public
Officials in International Business
Transactions. This convention requires the
signatories to make bribing foreign public
officials illegal. Thirty-three countries,
including Canada, signed the convention
in December 1997, and the ratification
process is now underway.

If comprehensive rules to protect foreign
direct investment are to be achieved, it
can only be through a more inclusive process that
addresses business needs without compromising
other legitimate interests. It is clear that
developing and transitional countries must be at
the international negotiating table and that
nationally the consuLtative process must be
broadened to ensure that the interests of civiL
society are embraced along with those of business
in the Canadian negotiating mandate.

Recommendation 12
Your Committee recommends that Canada
should fully implement the OECD code
outlawing bribery and seek to extend it to nonmember countries. Canada should negotiate on
a multilateral or bilateral basis with
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developing and emerging economy governments
to ensure due process and non-discriminatory
treatment for foreign investors under the host
country’s domestic law. Canada’s bilateral
investment treaties, should be reopened to
focus on non-discrimination and transparency
and to eliminate provisions creating special
rights for foreign investors beyond those
accorded to Canadians.
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Canadian Culture
The committee heard from a number of national
and provincial cultural experts, both industry
representatives and creators. These witnesses
were drawn from a broad spectrum of the cultural
community, including film and television, sound
recording, publishing, and broadcasting.
These presenters reviewed for the committee why
Canadian cultural policies are needed. ~tCanada is
a nation of only 30 million people. We’re spread
out over 6.5 million square kilometres, and 22
million of us share a language and idiom with the
world’s largest producer of cultural material.” (G.
Neil, September 29, p. 69) Working in this
context, Canadian cultural producers simply do
not have the economies of scale available to their
U.S. counterparts, who produce for a market
many times larger.
R.H. Thompson offered a compelling metaphor to
support distinctive Canadian cultural policies.
~Even boxing has a set of rules, and even boxing
arranges the competition in tiers. There’s
heavyweight, there’s lightweight, there’s
middleweight, and there’s featherweight. Even
the boxing federation does not put a
featherweight against a heavyweight.... Here we
are dealing in...a civilization, and we’re prepared
to put the lightweights and the featherweights of
the world in the ring with the heavyweights. Well,
if they don’t do it in boxing, why are we are doing
it in economics?” (R.H. Thompson, September 29,
pp. 74-75)
The intent of Canadian cultural policies, the
committee was reminded, is to provide choice to
Canadians. Garry Neil depicted the Canadian
cultural dilemma as: reDespite the recent
international artistic successes and the growing
financial strength of Canada’s cultural industries,
Canada’s cultural output is not sufficient to
provide a choice to Canadians whenever they want
it.” (G. Neil, September 29, p. 69) Without
supportive policy, Canadians would be deprived of
indigenous options alongside the abundant cultural
fare of the U.S. and other foreign countries.
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What we view as culture, the U.S.
views as business. What we view
as encouraging choice, the U.S.
views as erecting harriers.
E. O’Day,
Vancouver Cultural Alliance
September 29, 1998
p. 70

The committee also heard that Canada is already
one of the most open markets in the world for
cultural products. ~Roughty 60 percent of what
English Canada watches is U.S. programming.
Almost 95 percent of the time on Canadian movie
screens is devoted to the films of others. Over 84
percent of retail sates of sound recordings feature
foreign content. Seventy percent of the Canadian
book market consists of foreign works, and 83
percent of the news-stand market is magazines
from other countries.” (G. Neil, September 29,
1998 p. 69) As these figures indicate, if cultural
poticy were determined on a purely commercial
basis, the Canadian marketpLace could be entirely
overwhelmed by U.S. products, images, values,
and perspectives.
Mayor Moore suggested that the consequences of
this loss of cultural sovereignty would be graver
than many Canadians imagine, asserting: ~Today,
politics is ruled by television.... Commerce is ruled
by advertising, and wars are pretty well run by
and for the media.... Culture, which has long been
considered a relatively superficial and
unimportant factor, is increasingly being
recognized as the main lever in world affairs.” (M.
Moore, September 29, 1998, pp. 81-82)
Daryl Duke, an independent producer with many
years of experience in the film and broadcasting
industry, observed: ~Today the world’s media is
largely in the hands of five giant corporations:
Rupert Murdoch’s News Corporation, Time-Warner
of the U.S., AB.C.-Disney of the U.S., the French
Hachette and the German Bertelsmann. They and
some smaller media conglomerates will be the
main beneficiaries of the MAI. They are the ones
who will ride into Canada like some fiscal
cowboys, shooting up the town. Investment, not
public need, will rule the day.” (D. Duke,
September 29, 1998, p. 79) Mr. Duke warned:
~With the MAL..we would be condemned to live
within the confines of an unassailable treaty.
Decisions over our culture would rest with
corporations both within and without our
borders.” (D. Duke, September 29, 1998, p. 80)
Witnesses provided the committee with many
examples of B.C. and Canadian programs that
would be inconsistent with the terms of the MAI.
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Keith Kelly, representing the Canadian Conference
of the Arts, reviewed the many B.C. cultural
programs threatened by MAI provisions. ~So let’s
get down to brass tacks. How would this affect
cultural life in British Columbia? Well, the cultural
industry association’s operating assistance
program would have to change its criteria to
admit foreign cultural industry organizations into
its eligibility, whether or not they were resident
in B.C. or were engaged in the promotion of
foreign or Canadian talent.... The cultural
industry’s project assistance and the cultural
industry’s strategic initiatives program would also
have to significantly change their eligibility to
extend to non-Canadian, non-resident
organizations.... The block funding for book
publishers, the project funding for book
publishers, the music industry travel assistance
program.... British Columbia Film would have to
abandon an exclusive preoccupation with B.C.
film-makers and the film industry and refocus its
efforts in a non-discriminatory fashion to all
domestic and foreign film-makers.... The two film
tax incentives, one for non-resident companies
and one for resident film production companies,
would have to be harmonized to be a single tax
credit which treats foreign film producers exactly
the same way it treats Canadian film producers.
The British Columbia Arts Council would have to
make its programs accessible to artists, arts
organizations and producers within the entire MAI
community, with no built-in discrimination on the
basis of residency, nationality or place of
business.” (K. Kelley, October 15, 1998, p. 407)
Witnesses also provided numerous examples of
federal government cultural programs that would
violate MAt provisions. As R.H. Thompson
recounted, ~The three main ways that we have
been very resourceful as a nation to kick-start
from the late sixties a very vibrant and now profitproducing culture Canadian-content regulations,
subsidies and ownership restrictions are all
potential targets under the MAt.” (R.H. Thompson,
September 29, 1998, p.73)
—

—

For example, cultural subsidies limited to
Canadian companies and individuals include the
Canadian Television and Cultural Production Fund,
Telefilm Canada, Book Publishing Industry
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Development Program, Canada Council block grant
program, and the Cultural industries Development
Fund. Foreign ownership restrictions in the
broadcasting, book publishing and distribution,
film distribution, and sound recording sectors
would be MM-inconsistent. Canadian broadcasting
regulations require, among other things, that for a
television program to qualify as Canadian content,
the producer of the material must be Canadian;
these would violate national treatment and
performance requirements prohibitions.
Undertakings and commitments obtained by the
Canadian Radio and Television Commission (CRTC)
in return for broadcast licences and other
approvals could also be rendered unenforceable
under the performance requirements prohibitions.
Other targets mentioned were CRTC regulations,
including the cable substitution rules, the list of
eligible foreign programming services, and
preferential access to distribution undertakings;
film and television coproduction treaties; and the
Cultural Property Export and Import Act. (G. Neil,
E. O’Day, and B. Tyrell, September 29, 1998, pp.
67-83 passim)
Witnesses also emphasized how these Canadian
cultural policies have been strongly resisted by
the U.S. corporate sector and the U.S.
government. Garry Neil testified: ~Many of the
policies so vital to our creative output are under
increasing attack from the U.S. entertainment
industry primarily, which views any policy
designed to encourage indigenous production
activity as an impediment to its conquest of world
markets and a threat to its hegemony.” (G. Neil,
September 29, 1998, p. 70). And Ellie O’Day,
executive director of the Pacific Music Industry
Association and chair of the Vancouver Cultural
Alliance, added: ~What we view as culture, the
U.S. views as business. What we view as
encouraging choice, the U.S. views as erecting
barriers.” (E. O’Day, September 29, 1998, p. 70)
More colourfully, Mayor Moore contended that
during North American free trade negotiations,
~ officials would regularly accuse the
Canadians of using culture as a smokescreen for
their own economic advantage, knowing full well
that the latter was more important that is, they
themselves were using economics as a
—
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smokescreen for cultural advantage. That’s much
bigger.” (M. Moore, September 29, 1998, p. 81)
Witnesses referred to the high-profiLe trade
disputes with the U.S. that have buffeted the
Canadian cultural industry, including the U.S.
challenge to the magazine industry policy, threats
over the CRTC decision to remove Country Music
Television, and a
________________________
potential challenge to
With the MA I... We would he
Canada’s new Copyright
condemned to live within the
Act. Since the expert
confines of an unassailable
hearings concluded, Time
treaty. Decisions over our
Canada Ltd. has
culture would rest with
threatened a North
corporations both within and
without our borders.
Amencan Free Trade
Agreement (NAFTA)
D. mike,
investor-state challenge
September 29, 1998
to Canada’s new
p. 80
magazine legislation,
arguing that the exemption (or grandfathering) of
Time Canada under Heritage Canada’s proposed
law ~puts Time Canada in a vice that would
effectively destroy [itsj business” and ~may give
rise to a claim for compensation resulting from
expropriation as contemplated under...NAFTA.”36
Tensions with the U.S. over cultural policy appear
unlikely to subside in the near future.
William Dymond conveyed that one of Minister
Sergio Marchi’s preconditions for Canada signing
an MAI is that it preserve ~tthe continued ability of
the government to preserve and promote
Canadian culture and Canadian cultural industries.
Simply put, Canada’s culture is not negotiable.”
These sentiments were not entirely reassuring to
witnesses such as Garry Neil, who related how t9
served for many years on the federal
government’s advisory committee on cultural
industries...the government officials and lawyers
absolutely assured us that the new magazine
policy was being designed to be fully consistent
with obligations...[ofj the WTO.... [W]hen the
Americans challenged the policies.... We lost on all
three counts. So my comfort in those assurances is
minimal.” (C. Neil, September 29, 1998, p. 71)

36

Canada brief to Heritage Committee quoted in the Globe and Mail, November 18, 1998, B9.
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The committee notes that neither Mr. Dymond nor
Minister Marchi have made specific proposals
about how Canada intends to attain its cultural
policy objectives in international investment
agreements. Nor have they, to the committee’s
knowLedge, stated clearly that a broad cultural
exception is a ~deal-breaker” for Canada.
As one expert witness testified: ~The dangers in a
country-specific reservation approach are
enormous, and I’m sure that your experts earlier
this morning must have talked to you a little bit
about country-specific reservations. While the
final language has not been agreed to, it’s
impossible to list measures that have not yet been
implemented. Furthermore, it would be
impossible to List future culturally significant
sectors, since artists have not yet begun to create
in those sectors. It would be difficuLt, therefore,
even with an unbound reservation, to safeguard
all prospective cuLturaL policy mechanisms.” (G.
Neil, September 29, 1998, p. 70)
Mr. Neil concluded: ~A comprehensive cultural
exception is an absolute prerequisite. In my view,
the elements of such a complete exception are
the following: (1) a comprehensive definition of
culture which includes not only the cultural
industries of radio, film, television, book and
magazine publishing, and the music industry but
also new media and key elements of the
telecommunications sector should explicitly
include the performing arts, visual arts, and crafts
and heritage as well as individuaL artists and other
creators; (2) there must be agreement that the
exception is self-defining for each nation, to
permit it alone to determine what is
Today, politics is ruled by television...
a cultural measure and to change
Commerce is ruled by advertising and
that determination over time; (3) a
wars are pretty well run by andfor the
provision that adjudication of any
media... Culture
is increasingly
dispute arising from the
being recognized as the main lever in
interpretation
of the cultural
world affrdrs.
exception would be referred to a
panel of cultural experts
~Vi. Moore,
empowe ed to determine if a given
September 29. 1998
measure is truly cultural; and (4)
p. 81-2
adequate language to ensure that
the exception is not confined to certain parts of
the agreement but rather overrides all of the
obligations and is further not subject to the
—

—

...
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principles of standstill and rollback.” (G. Neil,
September 29, 1998, p. 70)
The committee was encouraged by testimony
indicating that Canada may be in a position to
gain aLlies among other countries in this contest of
wills. Indeed, part of the explanation for the
vigorous U.S. attack on Canadian policies may be a
determination to stamp them out before they
spread. ELlie O’Day testified that as
communications technology increases the global
influence of the U.S. entertainment powerhouse,
~Countries around the world have imitated our
domestic-content policies, such as broadcastingof-Canadian-content regulations.” (E. 0’ Day,
September 29, 1998, p. 68)
There is now potential for a wider coalition to
promote diverse cultural policies and to insulate
them from purely market-driven trade and
investment rules. ~0ther nations are only
beginning to confront these problems because of
the breakdown of distance as a protective barrier.
Secondly, as more and more signals are being
distributed internationaLly, English is becoming
more accepted, particularLy in European
countries....” (G. Neil, September 29, 1998, p. 72)
~.~Canada, in fact, is very well positioned to try to
build a coalition, both within the OECD and more
broadly, on the cuLturaL sovereignty question,
because more and more countries...are looking to
our examples and looking to our programs and
policies, because we’ve been confronting the
problem for a lot longer than they have, and
we’ve had at Least a modicum of success in
certain fields in maintaining some space for
Canadian artists.” (G. Neil, September 29, 1998,
p. 76)
The committee urges the government of Canada,
and particularly Heritage Canada, to work closely
with cultural representatives of like-minded
nations to build support for comprehensive and
effective general exceptions for culture in
continuing and future trade and investment
negotiations. Furthermore, the government of
Canada must make it clear that it is not prepared
to sign an agreement that does not contain such
an exception. rThese principles should apply to all
negotiations that Canada enters into with its
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global trading partners. Furthermore, attaining an
adequate cultural exception should be an absolute
prerequisite to Canada agreeing to any new trade
agreement or to renewing an existing one.” (G.
Neil, September 29, 1998, p. 70)
Adopting a bottom-up approach in future
negotiations would help to keep cultural matters
off the table. But to be truly effective in
preserving Canadian cultural policy flexibility,
even this approach would have to accompanied by
a strong, self-judging exemption. This is because
commitments in other areas, for example,
telecommunications, could lead to disputes over
whether a cultural policy was related to a covered
or an uncovered sector. As witnesses argued, an
effective exemption would have to be cross
cutting and technologically neutral. ~Most
particularly at risk in each of the proposed
approaches are the new forms of cultural
expression which will emerge in the decades
ahead and by very definition cannot possibly be
contemplated today.” (G. Neil, September 29,
1998, p. 70)

U.S. trade officials,
driven by the U.S.
entertainment lobby...
will be able to drive a
truck through this
French exemption
[for culture].
R. Tvrreli,
Ora Book Publishers
September 29, 1998
p. 84

In a spirited and witty performance, Mayor Moore
made a powerful plea that culture must be
regarded as more than simply ~another special
interest ripe for therapeutic downsizing.” He
added: ~Culture may be a widely abused word,
but I think every farmer, chemist and biologist
knows the basic sense of the word: the provision
of conditions in which something will grow, a
process of tending and fostering. Even cabbages
don’t flourish on their own, and we’re talking
here about growing a people. If we are to be
anything more than the consumers of the cultural
products of more vigorous peoples, we’d better
get busy building our own creative plants with
every resource at our disposal.” (Moore, Sept. 29,
1998, p. 82)
The committee was heartened by both the quality
of the cultural experts’ presentations and the
impressive effort that they have put into coming
to grips with the critical challenges posed by
globalization and the current international trade
and investment negotiating agenda. Canadian
artists and creators are exemplary in their
openness to international influences, their global
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engagement, and worldwide commercial success.
They have helped to demonstrate that that a
vigorous commitment to sovereignty, plurality,
and diversity can be made compatible with global
engagement and international commerce. The
challenge for governments and citizens is now to
develop multilateral trade and investment rules
that better reflect this vital balance.
Recommendation 13
Your Committee recommends that the Canadian
government take a leadership role in
developing a broad international coalition of
governments, cultural creators, and cultural
organizations to achieve international trade
and investment rules that fully respect cultural
sovereignty, diversity, and plurality.
Recommendation 14
Your committee recommends that in all ongoing
and future trade and investment negotiations
Canada must gain a comprehensive cultural
carve-out that is broad, self-defining,
preserves future policy flexibility, and is
effective against all obligations in the
agreement.
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ENVIRONMENTAL PROTECTION AND NATURAL RESOURCE
MANAGEMENT AND CONSERVATION
The Canadian and other OECD governments are
committed to the principle of ttsustainabte
development” and the integration of
environmental planning into alt aspects of
economic policy decision-making. Environmental
organizations appearing before the committee
argued, however, that such commitments entail
thoroughgoing environmental review of and
effective environmentaL safeguards in
comprehensive investment agreements such as the
MAt.
It is evident from testimony to the committee and
the draft text itself that MAt negotiators have
made little progress in integrating environmental
and resource conservation goats into the treaty. On
the contrary, environmental organizations
appearing before the committee were
apprehensive that the MAI would irrevocably set
back conservation and environmental protection
efforts. Dr. Peter Carter of the Canadian
Association of Physicians for the Environment
stated: ~We don’t realty think we’re being unfair
when we say that the federal government’s
negotiation of the MAt has not been based on
principles of sustainable development whatsoever
and that it goes in completely the opposite
direction.” (P. Carter, September 29, 1998, p. 62)~~
Much criticism focused, in the first instance, on the
implications for environmental regulatory
initiatives of the broad meaning given to
expropriation in the draft MAt and its direct
enforcement though the investor-state dispute
mechanism. Indeed, the Canadian Environmental
Law Association (CELA) asserted that ~the
combination of the NAFTA texpropriation’ claims
and those possible under the MAt will constitute
the most effective anti-environmental strategy yet
~

Canadian Environmental Law Association brief characterized the MAT as ‘the latest in a network of

international agreements being used to undermine local, national, provincial and international initiatives for
various public policy goals, through the creation of a legal regime of deregulated trade and deregulated
investment. The goal is achieved by regulating national governments, through the agreements, preventing
them from exercising powers available to them in their national constitutions.” p.1.
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devised by corporations and their government
allies. No government will take tightly the prospect
of a huge financial claim against it for legislation,
however high the public support for the
measure. ,,38
Environmental lawyers appearing before the
committee pointed not only to the Ethyl
Corporation’s defeat of Canada’s legislation in the
MMT case, but to three other environmental
investor-state disputes under NAFTA chapter li.39
In each of these three disputes,
When you actually look at provincial
environmental
measures are being
statutory law as it relates to our
challenged
by
investors
as, among
forests, you find dozens and dozens
other
things,
“tantamount
to
and dozens of contradictions between
[it and]
what would he possible
expropriation.”
...

under the MA!...

Two of the investor-state cases are
against Mexico and relate to
separate proposals by U.S.
corporations, Metalclad and Azinian,
to locate toxic waste disposal sites
in that country. Although most
details of these claims are secret under the rules of
investor-state arbitration, it is known that the
refusal by Mexican local governments to grant
approvals for the waste dumps has been challenged
as “tantamount to expropriation” and a violation of
national treatment, performance requirements,
and general treatment provisions of the NAFTA
investment chapter. CELA noted that in the
Metalclad case, the U.S. investor was reportedly
seeking damages of $90 million (US), a figure that
“is larger than the combined annual income of
every family in the county where Metal.clad’s
facility is located “~°

S. Shiybmaiz,
West Coast Environmental Law
Association
October 1, 1998
p. 160

____________

Another investor-state challenge against Canada,
filed on July 21, 1998, shortly after the “out-of
court” settlement in the MMT dispute, also has an
environmental dimension. In this case, Ohio-based
S.D. Myers Inc. charges that Environment Canada’s
1996 ban on the export of PCB-contaminated waste
violated the national treatment, minimum standard
of treatment, performance requirements, and
expropriation provisions of NAFTA chapter ii. S. D.
CELA brief, p. 6.
~ The recent investor-state challenge to British Columbia’s bulk fresh water removal policy was not public

38

until after the expert hearings had concluded.
CELA brief, p.5.

~°
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Myers is seeking $20 million (US) in damages, even
though the ban has since been rescinded.41
Barry Appleton, who acted as counsel for Ethyl
Corporation and S.D. Myers, has provided examples
of the types of environmental measures that in his
view could trigger liability on the part of
governments under the MA!. These include:
•
•
•
•
•

Remediation orders to prevent toxic
seepage.
Changes to existing concession licenses
to protect fisheries, flora, or fauna.
Changes to land use regulations that
would reduce the value of property for
a foreign investor.
Preventative measures taken to
protect public safety that caused loss
or harm to foreign investors.
Requirements that only
environmentally acceptable resource
extraction techniques be used, which
would increase the cost of extraction.42

In environmental Lawyer Michelle Swenarchuk’s
view, “Both the NAFTA chapter on investment and
the MA! chapter...extend the concept of
expropriation and the requirement of
compensation so broadly that virtually any
governmental regulatory action which reduces the
potential for generating profits may generate a
claim for
Ut~fortunately, like NAFTA and GA TT, the
compensation.” [VIAl takes away powerfrom the people who
(M.
are here and gives it to people who are there
Swenarchuk,
or everywhere
people who basically
September 29,
[are] in business all around the world.
1998, p. 45)
—

.1. Sinclair,
United Fisherman and Allied Workers
Despite this
Unions/CA W
recent history
October 1, 1998
of
p. 197
environment_____________________________
related disputes under NAFTA chapter 11, the MA!
contains no general exceptions for environmental
41

Another environment-related claim was filed against Canada in 1995. This claim by the US company

Waste Management Inc. alleged that a Quebec municipality had expropriated its interest in a landfill site
without full compensation. The claim has apparently been discontinued, although few details conceming
the facts of the case or how it has been resolved have been made public.
42 Appleton and Associates, The Environment and the MAT, A Presentation to the Canadian House of
Commons Sub-committee on International Trade, Trade Disputes and Investment, November 18, 1997.
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protection measures. As Robert Stumberg
observed, ~‘The MAI has none of the exceptions
for exam ple...exceptions that might cover
conservation of exhaustibLe natural resources, or
Laws, as was claimed in the Ethyl case regarding
gasoline additives, which are designed to protect
human or animal health or Life.” Other witnesses
pointed out that even if General Agreement on
Tariff and Trade-style (GATT) exceptions were
incorporated into the MAI, they have been
interpreted so narrowly by dispute panels that
~[WJhat appears to be pretty strong language in
favour of preserving government prerogatives to
regulate for environmental and conservation
purposes has really proven not to be worth the
paper that it’s written on.... [unformed
commentators who would take a contrary view...are
becoming increasingly few in number.” (S.
Shrybman, October 1, 1998, p. 163)
—

The only exception for environmental protection
proposed in the draft MAI is a very narrow one to
specific performance requirements provisions.43
The Canadian Environmental Law Association
provided the committee with a legal analysis of alL
actual and proposed environmental protection
language in the draft MM. Each of these, including
the chairman’s note supposedly intended to narrow
the meaning of expropriation, was found wanting.TM
Indeed, in CELA’s view, the proposed note on
expropriation ~tnot only doesn’t protect reguLatory
powers, it may further endanger them.”45

Waler is included in
the MAI by virtue of a

broad definition of the
words “investor” and
“iii vestment “found
in chapter 2...
W. Hoim,
W.R. Holin &
Associates

October 1, 1998
p. 178

For British Columbia, one of the most significant
features of the MAI is that its definition of
investment expLicitly covers natural resource
concessions, licenses, and permits, subjecting
them to the full force of the treaty obligations.
These expanded disciplines prompted José Villa
Arce of the B.C. Ministry of Aboriginal Affairs to
remark: ttThe province’s economic health is
inextricably connected to its lands and resources,
the vast proportion of which are in the public
domain, not in the private domain. These are
administered through a complex system of tenures,
permits, licenses and other legal arrangements

~ The exception to paragraphs 1(b) and 1(c) of the MAT performance requirements prohibitions is in
bracketed text, indicating that it had not yet been agreed to.
~ See CELA brief pp. 7-10.
~ CELA brief, p. 9.
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which regulate land use and resource extraction.
MA!, in its attempt to be comprehensive, defines
investments in such a way that all these
governmental arrangements are included in the
definition of investment. Thus these instruments,
by which the government manages lands and
resources, may be converted to 9nvestments”
which, in the case of foreign investors, wiLl be
subject to a set of complex ruLes outside domestic
statutory and common Law, yet enforceable in our
own courts.” (J. ViLla-Arce, October 14, 1998, p.
344)
A great deal of testimony before the committee
reflected concerns about the implications of this
broad MM coverage for the management and
conservation of British Columbia’s fisheries,
forestry, mining, fresh water, and agricultural
resources.
The West Coast Environmental Law Association
(WCELA) presented the committee with a thorough
legal opinion examining the ~prospective impacts
of the MA! on policies, law and programs relating to
the forest and fisheries sectors in British
Columbia.” This legal analysis identified, in the
words of WCELA executive director Steven
Shrybman, ~dozens and dozens of examples of
conflicts” between MA! provisions and federal and
provincial policies and programs in these two
sectors. Mr. Shrybman observed that underlying
these many conflicts was a fundamental
incompatibiLity since ~t[Tjhe very...thrust and intent
of Canadian resource policy to...optimize the value
of resources for the benefit of Canadians...are
inherentLy discriminatory when viewed from the
perspective of MA! rules.” (S. Shrybman October 1,
1998, p. 159)
Witnesses such as Richard Bocking, a water expert,
and Jim Sinclair of the United Fish and Allied
Workers’ Union argued that the MA! was moving
resource policy in precisely the opposite direction
to that required. Bocking argued: “Decision-making
and control of our resources should be devolving
downward toward the community level, not
slipping away into the hands of distant investors
who cannot possibly be concerned with the
sustainability of our land, our resources or our
economy.” (R. Bocking October 1, 1998, p. 177-8)
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Similarly, Jim Sinclair argued eloquently that
greater local control was the basis for a sustainable
fishing industry. ~[W]hat’s fundamentally necessary
for a healthy industry is that people start off with
the assumption that they’re here...and that the
decisions aren’t based on being somewhere else or
taking money somewhere else...but based upon a
commitment to an area, a resource, a group of
people. Those are the things that make fishing
work....~ (J. Sinclair October 1, 1998, p. 197)
Mae Burroughs of the T. Buck Suzuki Foundation
remarked: ~An aspect of the MAI that...is almost
ludicrous...is the [prohibition against} performance
requirements. Of course you should have to create
local jobs if you have access to our natural
resources, be they forests or minerals or water or
fish.” (M. Burrows, October 1, 1998, p. 201)
In testimony that now appears prescient in light of
the recently announced NAFTA challenge, Richard
Bocking and agrologist Wendy HoIm argued
if the goverum cut can ‘t ban MMT
that the broad definition of investor and
from. gasoline, how could it ban
investment would open new possibilities for
nicotine from tobacco products?
investors to challenge Canadian prohibitions
against bulk exports of fresh water. Richard
Cynthia C’allard,
Bocking lamented: t9The Mulroney
Pk~’sicians for a Smoke-free (‘anada
government was adamant that the Free
September 29 1998

59

Trade Agreement and later the North
American Free Trade Agreement, NAFTA, did
not in any way compromise Canada’s control of its
water.... In fact, water...is clearly included in
provisions of the treaty.... Yet now we have the
extraordinary situation in which a federal
government that is deeply concerned about how it
can protect Canadian water from the provisions of
NAFTA is promoting, at the same time, a new
treaty the MAI.” (R. Bocking, October 1, 1998, p.
177) Wendy HoIm argued: ~The MAL..undermines...
sovereignty over our water resources, sovereignty
we are currentLy fighting hard to retain under the
NAFTA.” (W. HoIm, October 1, 1998, p. 181) She
noted further that in any investor-state challenge
arising against B.C. legislation preventing bulk
water removals, ~The B.C. government could not
appear to defend its actions...and there would be
no appeal process.” (W. Holm October 1, 1998, p.
180)
—
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Allan Young of the Environmental Mining Council of
British Columbia stressed that the rights and
responsibilities of investors could not be treated in
isolation from the rights and responsibilities of
communities and governments. Speaking of the
mining sector, he posed some questions for ~those
considering sweeping investment protection
legislation such as MA!,” including: ~How would this
affect the government’s ability (a) to set
construction and operating conditions that would
prevent high-risk, low-cost developments even
though these measures may involve significant
investment by the company in infrastructure
and/or management; (b) to seek remediation and,
when necessary, production closures where toxic
discharges affect other resources; and (c) to
enforce bonding conditions which ensure that
liability is borne by the company and not by the
taxpayers?” (A. Young, October 8, 1998, p. 267)
Protecting the province’s ability to set such
conditions, Mr. Young argued, could place
~competitive advantage on another track” by
~texporting high environmental standards, quality
workforce skills, production and health methods,
and secondary technologies....” According to Young,
such an approach would lead to greater economic
and environmental sustainability. (A. Young,
October 8, 1998, p. 268)
Don Knoerr of the Canadian Federation of
Agriculture raised a number of agricultural sector
concerns that he felt had not adequately been
dealt with in the draft MAI. He observed: ~There’s
no indication of close scrutiny of the NAFTA
investment provisions or the early MAI negotiations
by the federal government staff which deals with
agricultural concerns.” (D. Knoerr October 1, 1998,
p. 185) Furthermore, ~There are some draft
provisions [in the MA!] which do not fit well...with
the activities of agricultural marketing boards and
commissions. The risk of misinterpretation is
increased because the MA!, unlike NAFTA
investment provisions, is not part of a
comprehensive trade agreement. In my judgment,
this wording should be eliminated or clarified.” (D.
Knoerr, October 1, 1998, p. 186)
Even firm supporters of the MA! such as Steve
Stinson of the Canadian Pulp and Paper Association
agreed that: ~[T]he impLications of the agreement
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for governments’ ability to regulate deserves to be
fully considered. Also, what constitutes an
expropriation?... And finally, the transparency of
the whole dispute-settlement process.... It certainty
would be foolhardy for any government to sign an
agreement that did not appropriately address these
concerns.” (S. Stinson, October 1, 1998, p. 171)
Mr. Stinson went on to argue: ~[TJhere should be
nothing in this MAI that would detract from our
ability to strengthen our regulations or laws while
ensuring sufficient flexibility for government to
address the issues that they’re concerned about
without triggering some sort of right to
compensation.” (S. Stinson, October 1, 1998, p.
171)
Many witnesses noted that Canada has proposed no
country-specific reservations for environmental
protection measures in the MAI. And as the West
Coast Environmental Law Association observed: ~9t
appears as if the federal government has made no
effort to adjust its [NAFTA] list of reservations in
order to reflect the much larger ambit of the
MM....” (S. Shrybman October, 1, 1998, p. 164)
With the exception of coastal fisheries and federal
lands, natural resources fall largely within
provincial jurisdiction. In the management and
conservation of naturaL resources, it is understood
that the provincial Crown acts in a dual capacity.
On one hand, it is the owner of the crown
resources and has the ability to transfer rights to
these resources to individuals or companies for
development. On the other hand, the Crown acts
as a legislator to regulate the resulting
development, to sustain the environment, and
more generally, to protect the public interest
under changing circumstances.46
To address its Lack of constitutional competence,
the federal government proposes to submit a
general reservation to the MAt for all existing non
conforming measures of provincial and local
governments. Even if accepted by other MAI
parties, such a reservation would freeze existing
natural resource measures at their current level. It
is also unclear whether the all-important
~ See Richard Schwindt, Commissioner, Report of the Commission of Inquiry into Compensation for the
Taking of Resource Interests. British Columbia, Commission of Inquiry into Compensation for the Taking
of Resource Interests, August 21, 1992.
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discretionary authority vested in the Crown and
exercised by agents such as the chief forester
would be fuLly protected.
As Steven Shrybman stated: ~You would have
thought that when they included licenses and
permits in the definition of investment and then
opened...to challenge a whole new vast array of
provincial and federal policies and programs, they
wouLd have...adjusted their list of reservations
accordingly. Welt, that didn’t happen, so many of
the conflicts which we identify are simply not
addressed by any reservation.” (S. Shrybman,
October 1, 1998, p. 164) Speaking from an
environmental perspective, Mr. Shrybman
condemned the inadequacy of the federal
government’s reservations proposal. ~We
understand that our natural resources are under
considerable ecoLogical and economic stress and
that we need to find a better way to manage these
resources sustainably. [The MA! wouldj lock us in
forever to our current policy...that’s
already...clearly inadequate.” (S. Shrybman,
October 1, 1998, p. 164)
...

A number of witnesses advocated a much stronger
form of general exception based on the MA!’s socatted ttprudentiaL carve-out” for financial services.
Mr. Appleton explained: ~An example of a broad
exception clause in the MA! can be seen in the
Financial Services section. Part V!I of the MA!
contains a very broad exception that allows
member countries to fully regulate financial
service providers without triggering trade disputes.
The prudentiaL carve-out reads:
tNotwithstanding any other provisions of
this Agreement, a Contracting Party shalt
not be prevented from taking prudentiat
measures with respect to financial
services, including measures for the
protection of investors, depositors, policy
hotders or persons to whom a fiduciary
duty is owed by an enterprise providing
financial services or to ensure the integrity
and stability of its financial system.’
r9~his is a blanket exception that permits
governments to take wide-ranging policies for the
protection of their citizens. !ndeed the only limits
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on this exception is the limit to the meaning of the
undefined term tprudential measures.”47
Mr. Appleton observed:
comprehend why
governments would
be careful to ensure
that they retained
the ability to
regulate financial
institutions without

retaining the ability

ttlt

is difficult to

[A] side agreement to the MAI
along the model of the NAFTA
[environmental] side
agreement ... would provide
absolutely no protection at all.

M. Swenarchuk,
Canadian Environmental Law

to regulate public
Association
health, safety, and
September 29, 1998
the environment.”~
~‘. “~
And Mr. Shrybman
________________________
commented:
~Whether it’s climate change or biodiversity loss,
there is a growing and increasingly undeniable
consensus of scientific opinion that we really do
have to rethink the development course that we
have been proceeding along if we are to deal with
challenges that really threaten to overwhelm us if
left unaddressed. If we’re to do that, governments
will need to be resourceful and responsive. They
need to have all the tools in their toolkit that they
have now and perhaps some new ones as well.... At
the very moment when it has become very clear to
us that we need strong government that is willing
to take up these challenges in order to regulate
corporations and individuals so that we can begin
to move to a more sustainable path, we are
confronted with proposals that would
fundamentally undercut the ability of governments
to do precisely what will be required.” (S.
Shrybman, October 1, 1998, p. 165)
Recommendation 15
Your committee recommends that the granting
of concessions, licenses, authorizations, and
permits, including of rights to develop publicly
owned natural resources, should be excluded
from the definition of investment in the MA!
and other multilateral investment agreements.

~ Appleton and Associates, op. cit. p. 5.
48 Appleton and Associates, op. cit.
p. 5
,
,
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Recommendation 16
Your committee recommends that any
multilateral investment agreement to which
Canada is a party should contain a prudential
~
for environmental protection,
natural resource management, and
conservation measures, to the effect that:
~‘Notwithstanding any other provisions of the
Agreement, a contracting party shall not be
prevented from taking prudential measures
with respect to environmental protection,
resource management and conservation, and
related health protection matters.”
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HEALTH, EDUCATION, AND SOCIAL SEIEVICES
A diverse array of expert witnesses including
health administrators, health care workers,
medical consultants, university and college
faculty, teachers, school board trustees,
university students, anti- poverty activists, and
others testified to the adverse implications of
applying binding investment disciplines to the
Canadian health, education, and social service
sectors. They raised fundamental concerns about
the compatibility of the MAI with the non-market
principles and practices underlying these social
service systems. They also feared the MAI’s
potential to restrict governments’ ability to take
general measures to address the social, economic,
and environmental determinants of health and
social well-being. Most witnesses also argued that
Canada’s proposed unbound reservation for health
and social services was seriously flawed.
—

—

As a top-down agreement, the MAI would cover all
economic sectors and activities including health
care, education, and other social services.
Similarly, the MM’s broad definitions of investor
and investment would explicitly cover ~any
entity...whether or not for profit, and whether
private or government owned or controlled,”
encompassing non-profit and governmental
institutions such as universities, hospitals,
research institutes, and child care centres. The
MAI would also apply, for the first time in an
investment treaty, national treatment rules to
subsidies and other ttinvestment incentives,”
thereby affecting the extensive public funding
mechanisms which support the Canadian health
and social service systems.
Witnesses impressed upon the committee the
complexity of Canada’s health and social service
systems which, while largely publicly funded, are
characterized by a constantly shifting mix of
public, non-profit, private, and commercial
providers. As Janet McGregor, assistant deputy
minister in the B.C. Ministry of Health, explained:
“The health care system in B.C., as in all Canadian
provinces, is publicly financed and administered.
Public administration means the government
and in the case of health care, this is provincial
governments establishes the policy, legislative
—

—
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and organizational framework within which
publicly funded health care services are provided.
The delivery system itself that is, the people,
institutions and programs that provide health care
services is a mix of public and private
providers.” (J. McGregor, October 15, 1998, p.
423) And, she observed, the fastest growing
sectors of the health care system were ~also the
areas where there is the largest concentration of
private investment.” (J. McGregor, October 15,
1998, p. 423)
—

—

A shared concern, expressed by the B.C. Health
CoaLition, was that MAI disciplines would give
commercial corporations active in the health and
social service fields ~an arsenal of weapons to use
against public policy measures.”49 Ms. McGregor
offered the example of Pharmacare to illustrate
how public policy objectives sometimes clashed
with commercial interests. Under British
Columbia’s reference-based program introduced in
1995, ~Pharmacare coverage of
[Tihe MAI and the Canada
prescription drug therapy to treat certain
Health Act are
conditions is based on the price of the
zncompatthle.
most medicaLly and cost-effective drug
among the sir’ilar drugs availabLe to treat
a condition. Since the introduction of that
program, the province has saved over $74
million.... There was strong opposition to
the program from the Pharmaceutical
Manufacturers’ Association of Canada, because
savings to the province meant reduced profits.
PMAC challenged the province’s authority to
introduce the reference-based program alt the
way to the Supreme Court of Canada. The
Supreme Court of Canada upheld the decisions of
the B.C. Court of Appeal and the B.C. Supreme
Court, ruling in the province’s favour.” (J.
McGregor, October 15, 1998, p. 423)

~ ‘W B
Canadian Health Coalition
October 2, 1998
~.

211

Ms. McGregor asked the committee to compare
this litigation through the domestic courts to ~tthe
possible scenario under the MAI. Under the
investor-state dispute mechanism, individual
investors would have the right to seek damages
against government measures like the referencebased drug program through binding international
arbitration. Rather than having the issue resolved
~ BC Health Coalition brief, p. 2.
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in a public forum in accordance with the laws of
this province and country, the issue would be
resolved by a dispute tribunal held in secret, with
no right of appeal.” (J. McGregor, October 15,
1998, p. 423)
Witnesses from the post-secondary field also
raised many specific concerns about how the MAI
might upset the balance between public and
commercial interests. For example, Prof. William
Bruneau of the Canadian Association of University
Teachers asserted that private providers of higher
education, ttwhich have been operating fairly
freely for periods of up to 15 years and more in
British Columbia...are expecting the world to
change pretty radically if we move towards
accepting the terms of the MAI. So far, their
students have had considerable difficulty, at least
in some programs, getting access to public
subsidies of various kinds.” He argued, however,
that if any single private institution could make a
deal to access government subsidies or student
aid, that under national treatment rules, all would
have automatic access.5° (W. Bruneau, October 8,
1998, p. 286) Both the Canadian Federation of
Students and the College Institute Educators’
Association of B.C. raised concerns that MAI
performance requirements prohibitions could
undermine Canadian content in educational
curriculum, noting that ~like split-run magazines,
curriculum developed for a larger American
market could be sold very cheaply in Canada.”51
Noel Schacter, director of the International
Branch of the Ministry of Employment and
Investment, advised the committee that the MM,
by extending national treatment to investment
incentives, could expose subsidies directed to
community-based, non-profit health and social
service providers organizations to challenge. 9f a
government has a policy whereby it wishes to use
subsidies and grants in order to achieve a locally
controlled community health care structure, even
if it’s not discriminatory on the surface, it could
~ The proposed Canadian reservation refers only to public education, leaving private education subject to
the full force of MAI disciplines.
51 College Institute Educators’ Association of B.C. submission, p. 10. The proposed Canadian reservation
for social services, like the previous NAFTA II-C-9 reservation, provides no protection against challenges
under the performance requirements article.
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be deemed to be de facto discrimination.” (N.
Schacter, September 30, 1998, p. 139)
Other witnesses vividly sketched social service
systems under stress because of sharply reduced
federal transfers and corresponding pressure for
increased commercial involvement. Introducing
MAt rules in such a context would make it far more
difficult to reverse movement toward greater
commercialization or privatization. Michael
McBane of the Canadian Health Coalition
remarked: 9t’s not just the trade agreements
that are threatening Medicare. It’s also overt
government policy to privatize and commercialize
and, in some cases, to favour American providers
of services. So we’re not arguing that the only
threats are in complicated legal language.... But
where the trade agreements come into play is that
they could well make these decisions irreversible.
So if, for example, people in a jurisdiction should
decide that the privatization policies should be
reversed...it could welt be impossible because it
would involve compensating all of the American
providers.” (M. McBane, October 2, 1998, p. 216)
A second set of concerns related not to the
delivery systems for health, education, and social
services but to broad government measures taken
to protect public health and safety. There are no
exceptions in the MM, either general or countryspecific, to defend general public policy measures
eeto address the economic, social and
environmental determinants of health.” A
prominent example, raised several times during
the course of the hearings, was tobacco control
and reduction strategies.
Janet McGregor stated: ~Tobacco use is the single
most significant determinant of
Tue MAI would make it much
public health. It causes more
more difficult to prevent a two-tier
health care system.

death and disease than the
combined total of alcohol, heroin
F. Muzin,
and other illegal drugs, AIDS,
B.C. Health Co&ition
traffic accidents, homicides and
October 8, 1998
fires. As you know, B.C. has
p. 276
launched an aggressive strategy
to reduce tobacco use and to
protect the next generation of British Cotumbians
from tobacco addiction. Tobacco control measures
in B.C. regulate the sale, promotion and packaging
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of cigarettes, give government and individuals the
right to recover the cost of treating tobaccocaused disease and require the industry to pay for
prevention and cessation programs. The MAI would
give tobacco companies an opportunity and forum
to fight provincial actions to reduce tobacco use.
They could claim
compensation and launch an
[T]he MAI doesn’t
investor-state dispute under
stop the ability of
the expropriation and general
goverizntents to pass
treatment provisions of the
anti-tobacco laws or
MAt. I think that a head of one
any other laws; but it
puts the price tag so
of the tobacco companies has
h~h that veJy few
already descnbed the Tobacco
governments could
Fee Act as expropriation
afford to do it.
without compensation.” (J.
McGregor, October 15, 1998,
C. Callard,
p. 424)
Physicians for a

__________________

Smoke-free canada

Cynthia CaLlard of Physicians
September 29, 1998
for a Smoke-free Canada
t,. .~8
recounted the cautionary tale
of 1994 federal proposals to enact plain packaging
legislation for cigarettes. According to Ms.
Caltard, the federal government ~determined that
in fact it was likely that plain packaging would
have a beneficial health impact.... But...Phitlip
Morris and R.J. Reynolds, mostly known for the
Marlboro Man and Joe Camel but also the owners
of two of Canada’s three tobacco companies,
came to the Commons hearings...to threaten trade
action. They brought with them Carla Hills [former
U.S. Trade Representative] and Julius Katz
[former U.S. NAFTA negotiator], who said: 9f the
expropriation is [awful’ and they doubted even
that it was tit will be a great cost to the
Canadian government, as the compensation claims
of affected foreign trademark holders would be
staggering around the hundreds of millions of
dollars.’52 Plain packaging died a very quick
death.” (C. Callard, September 29, 1998, p. 59)53
—

—

—

52

See ‘Statement of Julius L. Katz before the House of Commons Standing Committee on Health,’ May

10, 1994.
~ David Schneiderman, head of the Centse for Constitutional Studies, in the faculty of law at the University
of Alberta also referred to how in “a lengthy article, I examined how major tobacco manufacturers
threatened to sue the government of Canada should they implement plain packaging of cigarettes,
threatening to sue for hundreds of millions of dollars. That action, of course, did not proceed-- as well as
for other reasons, not just the threat, admittedly.” (D. Schneiderman, October 9, 1998, p. 312)
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Ms. McGregor commented: ~This example
illustrates how international agreements like
NAFTA and the MM can limit the power of the
government to act in the public interest when the
public interest clashes with commercial interests.
It also illustrates the chilling effect that is,
threats of legal challenge are all that are required
to block government action.” Ms. CalLard,
expanded on the chilling effect, noting that
tobacco companies are litigious and that they
would not even have to have a winning case to
force governments to back away from
controversial anti-tobacco measures. 9t’s very
rare that a government is willing to meet tobacco
companies in court. The threat of a court action,
the threat of trade action is usually enough to
chill most governments away from any action
—

By makin~ it
easierfor
corporations to
shift their
operations to
countries where
taxes and wages
are low, the MAI
will pressure
Canadian
workers to
accept even
lower wages, and
the amount of
tax money
available for
social programs
will diminish.

against these big companies. (C. Callard,
September 29, 1998, pp. 58-59) She concluded:
~The government wilt tell you I’m sure Mr.
Dymond will tell you tomorrow that the MAI
doesn’t stop the ability of governments to pass
anti-tobacco laws or any other laws. But it puts
the price tag so high that very few governments
could afford to do it.” (C. Cattard, September 29,
1998, p. 58)

C. Moreau,

Another important theme related to widely shared

End Legislated
Poverty
October 8, 1998
p. 288

concerns that Canada’s proposed 9ronclad”
reservation for health care was flawed and
inadequate. Despite significant differences
between the substantive obligations of the MAI
and the NAFTA~ and concerns that the NAFTA
language itself was faulty the Canadian
government has submitted the identical
reservation for health and social services that it
negotiated in NAFTA’s investment chapter.

.

.

.

—

—

—

Canada’s proposed reservation reads as follows:
~Canada reserves the right to adopt or
maintain any measure with respect to the
provision of public law enforcement and
correctional services, and the following
services to the extent that they are social
services established or maintained for a
public purpose: income security or
insurance, social security or insurance,
~ These include a broader definition of investment, more extensive performance requirements, and the
extension of national treatment to investment incentives.
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social welfare, public education, public
training, health and child care.55
(emphasis added)”
This unbound reservation, if accepted, would
exempt existing and future measures at both the
federal and provincial levels. However, as many
witnesses noted, the language of the reservation,
and therefore the scope of the protection it would
offer, is qualified.
The B.C. Health Coalition brief observed: ~The
protection for health and social services is highly
qualified in this formulation. Health care is
protected only to the extent that it is a tsocial
service established or maintained for a public
purpose.’ The MA!, Like NAFTA, does not offer any
interpretation of the meaning of terms ~social
service’ and tpublic purpose’. While no NAFTA
dispute panel has ruled on an interpretation of
these terms,
________________________________
the United
[TJhe canadian Federation of Students
States
is gravely concerned that the MA! will
promotes an
have a negative impact on post-secondaiy
extremely
education in British columbia and in
restrictive
canada.
meaning. 56
...

M. Pafle,

tnt e rn a tion a
caijadian2, Federation
of Students
October
1998
trade lawyer
~
Barry Appleton ______________________________
substantiated
this concern, stating: ttln my opinion the NAFTA
reservation was not strong enough...The wording of
Canada’s health and social services reservation is
not good enough to protect the fundamental issue
of how we deliver health care in this country. Our
~ OECD, Canada: Draft Reservations, p.43
56
health coalition brief continues “Guidelines issued by the United States Trade Representative to U.S.
state governments stated that:
Ifprivate investors/service providers are permitted to supply services similar to those provided by
a government (i.e. day care, drug treatment, law enforcement, social welfare, education, etc),
Chapter 11 [Investment] and Chapter 12 [Cross border trade in services] apply to the provision
of those services.56
In other words, the view of the USTR is that the NAFTA rules apply to health care, and other social
services, in all cases where there is a mix of public and private funding or service delivery. If this
interpretation prevailed in a dispute it would expose a large segment of our health care system to challenge
by foreign commercial interests.” B .C. Health Coalition brief, p. 26.
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reservation doesn’t apply to the whole area of
health care; it only applies to health care as it is a
social service for a public purpose.” (B. Appleton,
September 29, 1998, p. 33)
Daniel Schwanen of the C.D. Howe Institute also
suggested that the proposed reservation, which
provides no protection against claims of alleged
expropriation, could be improved upon. He
acknowledged concerns, aLthough he did not
himself share them, that ~once a private firm is
allowed or is licensed, for example, to provide
health care services, this would then give this firm
a domestic or, especially under the MAt, a
foreign provider of such services a property
right in the provision of that service. So if the
government wanted to re-regulate or in fact make
a privately provided service public, then the firm
could claim that they’re entitled to compensation
under the MAt.” Schwanen suggested that
language ~coutd perhaps be put into some of
Canada’s reservations under the MAt, to say:
~Look, we may allow private firms in these sectors
if we wish, but this does not constitute giving
them a property right for giving Canadian health
care and educational services.” (D. Schwanen,
September 30, 1998, p. 112)
—

—

Other witnesses argued that the federal
government was replicating its flawed NAFTA
reservation in the MAI, because Department of
Foreign Affairs and International Trade (DFAIT)
negotiators were unwitting to admit they had
made a mistake in the NAFTA. Mr. Appleton
concluded: 9 cannot tell you why the government
wouLd not exempt...[health care, social welfare,
public education, public training and child care
from the MAIl entirely. I’ve been told privately
that if they did that, it would admit they made a
mistake in the NAFTA. Well, let me put it on the
record. The government made a mistake in the
NAFTA.~ (B. Appleton, September 30, 1998, p.
144)
The committee is perplexed that the federal
government would place Canada’s health,
education, and social services systems at risk
through a flawed reservation. Canadian
negotiators’ inflexible insistence on the NAFTA
formulation in the face of widespread criticism
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and concern, as well as evidence of a sharply
divergent interpretation by U.S. trade officials, is
mystifying. The NAFTA reservation must be
revisited with Canada’s NAFTA partners and
certainty should not form the basis for Canada’s
approach in other negotiations.
Furthermore, because a reservation is subject to
restrictive interpretation by unaccountable
arbitrat panels and can be amended or eliminated
unilaterally by future federal governments, it can
never provide ironclad protection for Canada’s
cherished Medicare, education, and social
The Mill raises serious
services systems. The committee, noting
questions and concerns about
that preponderant responsibility for
the fixture ofpublic control of
health, education, and social services lies
education in canada.
within provincial jurisdiction, therefore
insists that the federal government keep
W. Bruneau,
these sectors off the table through a
canadian Association of
University Teachers
bottom-up negotiating approach, and as a
October 8, 1998
precondition for entering any future
p. 284

must secure an effective carve-out for
health, education and social service provisions,
and broad health protection measures (such as
tobacco reduction and control measures).
Recommendation 17
Your committee recommends that any future
multilateral investment agreement to which
Canada is a party must contain a ~rcarve~out~~
for measures related to health, education and
social services, to the effect that:
~Notwithstanding any other provisions of the
agreement, a contracting party shall not be
prevented from taking any measure with
respect to the protection of health and the
provision of health, education, child care, and
other social services.”
Recommendation 18
Your committee recommends that Canada
should revisit the NAFTA Annex 1l-C-9
reservations and corresponding American and
Mexican reservations, to ensure that health,
education, and other social services are fully
and effectively excluded from the NAFTA.
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HUMAN AND LABOUR RIGHTS
The MAP appears to have been negotiated with
little attention given to its consistency with
Canada’s existing commitments under prior
international human rights treaties and covenants,
including the United Nations Universal Declaration
of Human Rights, the International Covenant on
Civil and Political Rights, the International
Covenant on Economic, Social and Cultural Rights,
and the International Labour Organization
conventions. The Special Committee is one of the
first legislative bodies in Canada to consider the
potential implications of a comprehensive
investment agreement such as the MAt on the
capability of Canada to fulfil its obligations under
international, human rights treaties. Witnesses
with human rights expertise welcomed this
opportunity as ~timely, if not overdue.”
John Foster, professor of international human
rights at the college of law at the University of
Saskatchewan, appealed to the committee to
examine the interconnection and potential
inconsistencies between treaties to protect
universal human rights and those to protect
particular investor rights. ~My fundamental
concern with you today is that...we pay adequate
attention to existing treaties and agreements that
embody and defend the rights of all citizens and
all human beings.... these commitments are in
radical danger of being outflanked; that is, the
rights of individuals their democratic rights,
their economic, social and cultural rights are
being outflanked by an orchestrated, fairly
aggressive move to defend and extend the
territory for corporate privilege.” (J. Foster,
October 14, 1998, p. 350)
—

—

Several points of tension between human rights
treaty obligations and the MAP emerged from
testimony. These related to the lack of
transparency in the MAI negotiating process; the
disparity in enforcement mechanisms between
treaties promoting universal human rights and
those protecting investor rights; and the overall
lack of balance in the MAI between the rights and
responsibilities of investors, democratically
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elected governments, and civil society. Other
closely related issues explored in the hearings
concerned the adequacy of proposals to promote
respect for core labour rights and the potential
impact of the MAI on the right of governments to
apply sanctions against investors that violate
human or labour rights or that invest in regimes
that systematically violate universal human rights.
The first potential conflict between the principles
of existing human rights instruments and
prospective investor protections in the MAI
concerns the lack of transparency in the MAI
process. John Foster pointed out that ~both the
civil and political covenant and the economic,
social and cultural covenant are founded on the
assumption of the right of citizens to actively
participate” in ~the [treaty-makingj process and
its results and effects.” Kathleen Ruff, a former
director of the B.C. Human Rights Commission
condemned the closed MA! process as entirety
inappropriate for an exercise in constitution
making. ~Renato Ruggiero, head of the World
Trade Organization (WTO), boasted: ~We are
writing the constitution of a single global
economy.’ Think about that for a moment. People
who support democracy believe that a
constitution can only be written with the full
participation of an informed electorate through an
open, responsible process.... This is no way to
write a global constitution that will affect the
lives of everyone on the planet.” (K. Ruff, October
14, 1998, p. 353)
Witnesses also contrasted the weaker
enforcement mechanisms of human rights and
labour standards conventions to the proposed
binding protection for investor rights under the
proposed MAI. Human and labour rights treaties
rely aLmost entirely on governmental peer
pressure and international public opinion for their
enforcement. MA! dispute settlement panels, by
contrast, would have the power to make binding
rulings backed by legally enforceable fines. And
these processes can be directly invoked by
investors themselves through the investor-state
dispute settlement procedures.
Professor Foster speculated that by bowing to
investor-state challenges against public policy
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measures to promote economic, social, or cultural
well-being, the federal government might welt
viotate the UN Covenant on Economic, Social, and
Cultural Rights. He stated: 9f we formally remove
or suspend legislation necessary for the continued
enjoyment of an economic, social and cuLtural
right...we violate the covenant. It would seem that
the sort of thing that happened in the case of MMT
was precisely that, regarding the right to health or
certain environmental rights.” (J. Foster, October
14, 1998, p. 351)
Many witnesses condemned the overall lack of
balance in the MM, as
providing rights
Iii ~ z1’Ii~J there are no
exclusively to
obligations j~r minimum labour
investors without
standards.
defining any
obligations or
F. Muzin,
responsibilities to the
B.c. Health coalition
communities they
October 8, 1998
operate in. Canadian
~ 276
Labour Congress President Bob White, for
example, commented: ~Those who support the
MAI say we need a new set of international rules
to deal with the new reality of the global economy
in which capital flows freely between countries. I
agree, particularly given the growing global
economic crisis, but the rules need to be the ones
which promote the needs of citizens and not just
the interests of investors.” (B. White, October 15,
1998, p. 383)

_______________________

Professor Foster argued: If we are to reform this
project or to build a new one, it must include at
the top, it seems to me, clear reference to
existing human rights commitments in the
operative text as well as whatever goes into the
preamble.” He proposed that ~a key amendment
might be made by adding something which simply
says: ~Nothing in this agreement may be regarded
as altering the obLigations undertaken by a
contracting party to the InternationaL Covenant on
Civil and PoLitical Rights; the International
Covenant on Economic, Social and Cultural Rights;
the rights of women; the rights of the child; and
the international agreement against racial
discrimination.’ We would probably add the rights
of indigenous people, when it’s negotiated.” He
clarified: I’m not arguing that a trade agreement
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should become a human rights agreement or that
trade lawyers should judge human rights issues.
I’m basically suggesting that you put a linkage
here and, in a sense, a kick-over, so that if there
is a conflict, human rights will trump.” (J. Foster,
October 14, 1998, p. 351)
The various presentations to the committee from
labour organizations were notable for the broad
perspective they took on the MAI. Because labour
representatives’ views are pertinent to the broad
range of issues discussed eLsewhere in this report,
they are referred to as appropriate throughout the
report. This section deals with one issue closely
related to human rights concerns the
international trade union movement’s efforts to
obtain effective provisions to protect workers’
rights and core labour standards in international
trade and investment agreements.
—

It must be emphasized, however, that Labour’s
concerns were not focused narrowly on proposals
for specific MAI clauses to protect labour rights
but broadly on issues of how the MAI would affect
workers and their community issues such as
economic development, job creation, resource
conservation, education, and Medicare. Angela
Schira, representing the B.C. Federation of
Labour, stated: ‘TOur federation has no hesitation
in supporting...poticies that expand exports and
market access in a fair and balanced sustainable
[wayj.... Our analysis of the MAI is that it is none
of the above.... It is an agreement that will
profoundly undermine the rote and effectiveness
of government, wilt dramatically shift power
towards investor interests and will destabilize
employment and living standards for workers in
this province.” (A. Schira, October 15, 1998, p.
387) Or, as Jef Keighty of the Canadian Auto
Workers Union stated, ~What we’re realty talking
about is the right of our governments and of our
people, through our governments to maintain
democratic control over our current lives and our
future lives.” (J. KeighLy, October 15, 1998, p.
390)
—

—

—

The only references in the draft MAI text to labour
rights are non-binding wording in the preamble,
the ~association” of the MM with the non-binding
OECD Guidelines for Multinational Enterprises and
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draft language encouraging parties not to Lower
Labour standards as a means to attract or retain
investment. Bob White, who has served for the
Last three years as the president of the Trade
Union Advisory Committee (TUAC) to the OECD,
described TUAC’s frustration in trying to gain
binding protection for core Labour rights. ~9n spite
of our efforts, only a few governments have been
prepared to support incorporating within the
MAI...a very simple provision, which would state
that all member countries should respect core
Labour standards labour rights as defined by the
International Labour Organization which are the
very basic rights to collective bargaining, freedom
of association, no child Labour, no forced Labour,
equaLity between men and women.” (B. White,
October 15, 1998, p. 386-7) But Mr. White also
made clear that even if such a binding clause had
been agreed to, the draft MAI would not be
acceptabLe to the Canadian labour movement.
—

—

Marjorie Griffin Cohen of the Canadian Centre for
Policy Alternatives noted that agreements such as
the MAI ~discipLine nations; they don’t discipline
corporations.” She went on to argue that the
fundamental chalLenge posed by globalization was
to build gradually the capacity of internationaL
institutions to regulate corporate behaviour, while
defending the regulatory capabilities of the
nation-state against further erosion through
agreements such as the MAI. Professor Cohen
argued that ~the focus of discipline internationally
must shift from the nation to the corporation” and
that ~tin addition to redesigning the international
institutions to control capitaL, there is also a need
to imitate the redistributive functions of the
nation-state at the international level.” (M.
Griffin Cohen, September 30, 1998, p. 114)
Professor Cohen pointed to the Tobin tax as an
example of a promising initiative that would not
only serve to curb excessive financial speculation
but ~could also be a starting point for raising
money for the new vehicles that we need for the
controL of capital and the redistribution of wealth
internationalLy.” Professor Cohen argued that
without such the commitment of substantiaL
financial transfers to developing and transitional
economies, it would be impossible to achieve
upward reconciliation of labour and human rights.

Special Committee on the Multilateral Agreement on Investment

—

First Report

131

Finally, Professor Cohen appealed for
international agreements that would ~recognize
economic pluralism as a legitimate right.” (M.
Griffin Cohen, September 30, 1998, p. 114)

[Fin previous years
canada
discriminated
against South Africa
because of its apartheid
policies. The MAI would
not allow us to do this.
...

Hon. W Alimand,
International Centre for
Human Rights and
Democratic Development
October 8, 1998
p. 241

A finaL set of concerns related to the potential
impact of the MA! on the right of governments, at
all leveLs, to apply sanctions against investors that
violate human or labour rights or that invest in
regimes that systematically violate universal
human rights. For example, the Hon. Warren
ALlmand, representing the International Centre for
Human Rights and Democratic Development,
criticized the MAI because it would ~disalLow you
discriminating against countries which are carrying
on severe abuses of human rights. For example, as
you know, in previous years Canada had a
campaign against the apartheid regime in South
Africa. We discriminated against South Africa
because of its apartheid policies. The MA! would
not aLLow us to do this.” (W. Allmand, October 8,
1998, p. 241)
Similarly, author Naomi Klein recounted how local
governments and public institutions, by refusing to
buy goods and services from companies that did
business with South Africa, had played a key role
in ending apartheid. Similar tactics are now being
adopted to pressure other regimes that
systematically violate human rights or to influence
corporations to avoid child labour and other
exploitative practices. In Ms. Klein’s view, these
initiatives, taken primarily at the locaL
government Level, would be threatened by the
application of MA! disciplines which do not permit
discrimination even for the Legitimate purpose of
promoting human rights.
Ms. Klein sharpLy criticized a Canadian
government proposal on ~secondary investment
boycotts,” which would insert language to prohibit
MAI parties from taking ~measures that... prohibit
dealing with investors or investments of investors
of another contracting party because of
investments they own or control directly or
indirectly in a third country, in accordance with
the laws and regulations of such [a] third
country.” Ms. Klein commented: ~The best way of
understanding what this clause would mean in
practice is to imagine what effect it would have
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had, had it been in place during the 1980s at the
peak of the anti-apartheid movement, how it
would have affected the pressure that global
citizens were able to bring to bear on the South
African regime.” She suggested that if such rules
had been in place ~during the apartheid years,
then Nelson MandeLa might stilt be in prison.” (N.
Klein, October 15, 1998, p. 420)
The Canadian government proposal is intended to
address ~a longstanding Canadian concern with
United States policy, and that is extraterritoriality
types of issues raised by Helms-Burton legislation
and the Iran-Libya Sanctions Act.” (W. Dymond,
September 30, 1998, p. 89) At issue is whether it
would also provide corporations or governments
that abuse human rights with a tool to defeat
local procurement policies or other policies to
apply pressure against human rights violators.
On its web site, DFAIT contends: ~Nothing in the
MM will prevent Canada from taking any action in
support of its obligations under the United Nations
Charter for the maintenance of international
peace and security, such as participation in UN
economic sanctions against certain countries.”57
This statement suggests that where multilateral
approval for sanctions is in place, sanctions could
not be challenged as discriminatory under the
MAI, presumably because all MAI parties would be
acting in concert.
Even if this were the case, this statement avoids
the issue, supported by Ms. Klein’s research, that
policies to discriminate against human rights
abuses typically first emerge at the local, not the
national or international level. ceFederal
governments including Canada’ s...have become
unwilling to impose meaningful sanctions on such
documented human rights abusers as Burma,
Nigeria, Indonesia as the APEC example shows
and China, preferring instead to constructively
engage these nations with trade. In light of this
fact, there has been a move, focused mainly in
the United States, for more localized levels of
government to step in where the federal
politicians have stepped aside.” (N. Klein, October
—

—

~ ‘The MAT: An introduction. DFAIT web site. http://www.dfait-maeci.gc.calengljsh/trade/backer-e.htm

Special Committee on the Multilateral Agreement on Investment

—

First Report

133

15, 1998, p. 419) In the absence of prior
multilateral agreement on sanctions, such local
human rights initiatives would appear to be
vuLnerable to investor-state or government-togovernment challenge under the MAI.
Such concerns ted American professor Robert
Stumberg, while expressing his personal distaste
for the controversial Helms-Burton law, to defend
aspects of it in principle. I would suggest to you
that in theory that’s not a bad position for any
country to take as smelly as that Helms-Burton
statute might be. In fact, I would suggest that the
model ought to be that we take a positive lesson
from Helms-Burton and say: tAt least someone,
somewhere, does recognize that there’s an
inherent Limit to the jurisdiction of a trade or
investment agreement.” (R. Stumberg, October
9, 1998, p. 310)
—

A possible compromise between deference to the
right of democratically elected governments to
take measures to sanction human rights abuses
abroad and the ability of the international
community to discipline abuses of this right could
be to reverse the onus implicit in the Canadian
proposal on secondary investment boycotts.
Instead of permitting governments to apply
sanctions only where there is prior multiLateraL
agreement, such a reversed onus could affirm the
right of governments at all levels to apply
sanctions except where such unilateral sanctions
are condemned as excessive by the international
community, either through a resolution of the
parties group of the pertinent treaty or by a
multilateral body such as the United Nations.
Recommendation 19
Your committee recommends that the
international trade and investment negotiating
agenda must now be broadened to include
effective and enforceable protection of core
labour standards and basic human rights. The
commitment by developed countries of
substantial financial transfers to promote the
upward reconciliation of labour, social and
environmental protection standards in
developing and transitional economies must
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also be a central component of any trade and
investment integration initiatives.
Recommendation 20
Your committee recommends that sanctions
which are genuinely intended to promote
respect for and enforcement of human rights
must be effectively exempted, at all levels of
government, from national treatment, most
favoured nation and any special provisions
developed to deal with the issues of
extraterritoriality” or ~tsecondary investment
boycotts.”
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FIRST NATIONS

The relationship
between first Nations
and canada is a
constitutional

J. Villa-A rce,
B.C. Ministry of

It is crucial to consider carefully the implications
of the MAI and similar international investment
agreements for British Columbia’s first nations and
the aboriginal treaty process. The historical
circumstances of British Columbia’s first nations
are unique. As one witnesses remarked: ~British
Columbia particularly is in a unique situation
because of the fact that, for the vast majority of
the province, treaties were never agreed upon.
Treaty negotiations never happened, so there was
no process by which there was any legal surrender
of land from the first nations to the Crown.” (D.
Boyd, October 14, 1998, p. 340) Unfortunately, to
date, this crucial task appears to have fallen to
B.C.’s first nations, their legal advisors, and this
special committee alone.

Aboriginal Affiuirs
October 14, 1998

p. 346

As soon became clear during testimony to the
committee, there has been no consultation about
negotiators and British Columbia’s first nations.
During an October 14, 1998, session dedicated to
examining the potential implications of the MM
for first nations, four key expert witnesses were
queried about federal government consultation.
The answers from Chief Saul Terry, president of
the Union B.C. Indian Chiefs; Chief Larry Baird of
the Ucluelet First Nation; David Boyd of the Sierra
Legal Defence Fund; and José Villa-Arce, a senior
official with the B.C. Ministry of Aboriginal Affairs,
were consistent. When asked, ~tHas the federal
government consulted with the B.C. first nations,
or are you aware of any consultations with B.C.
first nations with respect to the MAI?” they
responded” ~S. Terry: 9n a word, no.’ L. Baird:
~No.’ D. Boyd: ~No.’ J. Villa-Arce: Tm not aware
that this issue has been raised at any of the treaty
negotiation tables.” (October 14, 1998, p. 345)
This failure to consult, after more than three
years of MAI negotiations, is both surprising and
inexplicable given recent court cases that have
recognized that the Canadian government has a
fiduciary responsibility to consult first nations on
matters of this importance. As David Boyd
commented: ~The Supreme Court of Canada has
said very clearly in Delgamuukw and other cases
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that the federal government owes a fiduciary duty
to first nations. A fiduciary duty is a legal term
that basically means they have a trust-like
obligation to look out for the best interests of first
nations. Along with that fiduciary duty comes a
duty to consult with first nations. There has been
absolutely no consultation with first nations in
B.C. or anywhere else on the multilateral
agreement on investment. That constitutes a
direct violation of the federal government’s
fiduciary duty.” (D. Boyd, October 14, 1998, p.
339)
fW]e have embarked
upon a difficult
process of’
decolonization... But as
we do we find a new
colonial steamroller
emblazoned [with]... a
hood ornament bearing
the letters MAI.
. -.

S. Terty,
Union of British
Columbia Indiaiz Chiefs
October 14, 1998
P. 339

As the testimony heard by the committee also
made clear, there are important, and potentially
troubling, implications for &C.’s first nations and
the modern-day treaty process if the MA! or an
international agreement with the same provisions
were to be signed by the government of Canada.
Concerns raised by witnesses related to several
matters: the lack of consultation by the federal
government; the potential effect of the MAI on
provincial and federal government programs for
aboriginal peoples; its possible effect on economic
development and other programs adopted by
aboriginal self-governments themselves; and,
importantly, the potential impact of the MA!
provisions on the treaty-making and
implementation process. A final point of debate
was whether the unbound reservation submitted
by the federal government was adequate to deal
with these concerns.
First nations representatives testified that they
were concerned that just as their people were
gaining more control over their lives through the
treaty process, the MA! might take away such
newly won autonomy. Chief Larry Baird testified:
~We first nations negotiators have great difficulty
in understanding how we can be at the treaty
table negotiating modern-day treaties that are
supposed to be fair, equitable, honourable and
with no preconditions, and all the while Canada is
giving away what we’re supposed to be
negotiating.” (L. Baird, October 14, 1998, p. 342)
Similarly, Chief Saul Terry suggested that the MA!
was based on a discredited model of colonization,
one that had already done much damage to
aboriginal peoples. ~We have embarked upon a
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difficult but incremental process of
decolonization, in an effort to extricate ourselves
from the evil mire of colonization. But as we do
we find following this, a new colonial steamroller,
and emblazoned upon this machine is a hood
ornament bearing the letters MAI. We’re barely
dusting the dust off ourselves from the initial
colonial experience when we see another one
coming at us full speed.” (S. Terry, October 14,
1998, p. 339)
Barry Appleton testified: ~The implications of the
MAI for first nations are very significant.... The
fact of the matter is that what you are giving to
the first nations through self-government, you are
taking away through the MAI or more precisely,
the federal government is taking it away. The
abilities to effect self-government, which deal,
for example, with issues of aboriginal hiring or
targeted policies for economic leveraging on
reserves in exchange for reserve resources.... All of
those will offend performance requirements and
national treatment requirements and perhaps
expropriation
‘fTJhe MA! is a threat to our
requirements of the
aboriginal title and sovereignty
MM. So white we’ve all
Iandj constitutes a breach of
been talking about how
federalJlduciaiy
obligations to
we’ve been giving
indigenous nations...”
these new powers or
explaining in
Resolution of the Union of B.C.
essence, clarifying
indian chiefs,
what these powers of
October 14, 1998
self-government are, in
p. 338
fact the MAI will take
them away or restrict them in a very significant
way so that they may not be worth what they’re
actually negotiating for.” (B. Appleton, September
29, 1998, pp. 31-32)
—

—

—

A major issue was the efficacy of the reservation
submitted by the government of Canada for
aboriginal measures. William Dymond explained
the purpose of the unbound reservation, which
was modelled after Canada’s NAFTA reservation,
as: t~The exception which we took in the NAFTA is
an exception to four obligations of the
agreement.58 Without going into detail, the intent
58The NAFTA reservation appears at Annex IT-C-i and is an exception against four obligations of the
investment chapter: national treatment, most-favoured-nation, performance requirements and senior
management and boards of directors.
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of those exceptions is to ensure that preferences
which governments give to aboriginal peoples
whatever those preferences are today or whatever
they might be in the future are insulated from
the agreement.” (W. Dymond, September 30,
1998, p. 137)
—

—

Other experts noted that the proposed reservation
might not be interpreted broadly enough to
protect the activities of aboriginal
There has been absolutely no consultation
self-governments. Barry Appleton, for
with First Nations in B.C. or anywhere else
example, argued that ~the aboriginal
on the Multilateral Agreement on
reservation [is] not good enough.
Investment. That constitutes a direct
What this reservation says is that
violation of the federal government’s
Canada reserves the right to adopt or
fiduciaiy duty.
maintain any measure denying
investors
or another contracting party
D. Boyd,
and
their
investments or service
Sierra Legal Defense Fund
providers any right to preferences
October 14, 1998
provided to aboriginal peoples. That’s
p. 339.
what the government does for
aboriginal peoples, but it doesn’t do
anything for what aboriginal peoples now would
want an investor to do. That’s a major change
now. Aboriginal peoples with some type of self
government...however it is defined, will be able to
impose certain conditions. This reservation
doesn’t cover that.” (B. Appleton, September 30,
1998, p. 143)
_________

José Vitla-Arce also observed the MAI ~assumes a
level of regulatory sophistication and institutions
that obviously does not currently exist, let’s say,
in some Third World nations.... At the same time,
though, those standards could potentially be
applied to first nations governments, who clearly,
at this time, would not have the resources to
meet those kinds of institutional standards. In
many respects, first nations would be
disadvantaged in a much more profound way.” (J.
Vitla-Arce, October 14, 1998, p. 345)
With respect to the treaty implementation
process, Mr. Dymond himself confirmed the limits
of the Canadian reservation which provides no
protection against potential disputes over the
MAI’s broad meaning of expropriation. ~You are
perfectly correct in saying that the standard
provisions on expropriation apply. If the property
of a person on aboriginal territory subject to a
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land claim were expropriated, then I’ve always
assumed that the laws of Canada would apply and
that the obligations we have undertaken in
respect of the NAFTA would apply. This is a
position which we developed during the NAFTA
negotiations with the representatives of the
aboriginal peoples. I cannot tell you whether they
fully agreed with our position on that. But to my
knowledge, we have had no representation from
those representatives to tell us to change the text
of the exception.” (W. Dymond, September 30,
1998, p. 137)
José Villa-Arce analyzed the possible impact of
the MAI on the treaty process and first nations as
follows. HOne potential impact of MAI would be to
undermine both the Legal and the psychological
certainty that a treaty is intended to provide. This
could occur through the interplay of four aspects
of MAI: the definition of investment, the definition
of expropriation, the compensation process and
the dispute resolution provisions. It is arguable
that foreign investors could use the provisions of
MAI to delay the finalization of a treaty, to
challenge the ability of our first nations
government to manage its own resources in its
own interests or to extract Levels of compensation
from governments, incLuding first nations
governments, beyond current domestic
standards.” (J. Villa-Arce, October 14, 1998, p.
344)
__________

lOin the question of aboriginal

While Daniel Schwanen
rights
you are peif~crlv correct
of the C.D. Howe
in saying that the standard
Institute expressed
pi•o~’isions on expropriation
confidence in Canada’s
apply.
proposed reservation
W. Dymond
strategy, he also
Chief Negotiatorfor canada for
argued that the federal
the iVIA!
government should be
September 30, 1998
more flexible in
p. 137
addressing the
concerns that had been
raised about the limitations of its proposed
reservation, ~We’re not in favour of turning the
presence of foreign investors in Canada which,
as I said, we think is very beneficial into a
venue for foreign investors to acquire property
rights that they wouldn’t have under Canadian
law. Some of the changes that I’ve suggested for
...

—
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strengthening some of the exemptions that we’re
seeking in areas such as aboriginal rights,
education, social policy, health, etc. would aim
at ensuring that if we do open up the door to
foreign investors in these areas or, for example, if
a land claims settlement affects a foreign
investor, this is not something that a foreign
investor could ever take before an international
panel, if they’re not willing to take it up with
Canadian courts.” (D. Schwanen, September 30,
1998, p. 121)
—

—

We First Nations negotiators have
great difficulty in understanding
how we can be at the treaty table
negotiating modern-day treaties
and all the while C’aizada is
giving away what we’re supposed
to be negotiating.
L. Baird,
(Jeluelet First Nations
October 14, 1998, p. 342

The committee deplores the lack of consultation
between the federal government and B.C’s first
nations on the MAt. ConsuLtation on matters of this
importance are not optional. As Mr. Villa-Arce
explained: ~The relationship between first
nations, Indians particularly, and Canada is a
constitutional reLationship; it is not a statutory
relationship. That relationship does not diminish
at any fora, even at international fora. I think the
issue that we have to make with Canada,
notwithstanding their primary motivation, is that
they cannot conduct themselves internationally in
any way coming back to the honour of the
Crown that negatively affects their fiduciary
responsibility to first nations.” (J. Villa-Arce,
October 14, 1998, p. 346)
—

—

British Columbia, the government of Canada and
B.C.’s first nations are learning that discussions at
the treaty table are far preferable to costly and
fractious litigation. But witnesses left little doubt
as to where the failure of the Department of
Foreign Affairs and International Trade to consult
with first nations would lead. Saul Terry tabled a
resolution of the Union of B.C. Indian Chiefs that
condemned the MAt in the strongest possible
terms.59 David Boyd, whose organization has
represented B.C.’s first nations in a number of

~ Chief Terry tabled the following resolution from the Union of B.C. Indian Chiefs chiefs’ council passed
on April 22, 1998. It reads:
“Whereas Canada is negotiating to conclude the multilateral agreement on investment (MAT); and
“Whereas the MAT is a threat to our aboriginal title and sovereignty; and
“Whereas the MAT constitutes a breach of federal fiduciary obligations to indigenous nations; and
“Whereas the MAT poses a real threat to the environment”
Therefore be it resolved that the Union of B.C. Indian Chiefs opposes the MAT and joins in
support with others in Canada and worldwide who are fighting in solidarity to defeat the MAT.’
(S. Terry, October 14, 1998, p. 338)
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important legal cases, testified: ttl would not be
surprised to see litigation commenced if the
federal government proceeds along its current
path of negotiating the MAI without seeking input,
advice and possibly the consent of first nations in
British Columbia.” (D. Boyd, October 14, 1998, p.
339) Larry Baird disclosed that B.C.’s first nations
had consulted ~a battery of lawyers that are
exploring the possibility of an injunction.” (L.
Baird, October 14, 1998, p. 348)
In the committee’s view, there is little doubt that
the MAI as drafted would adversely affect
Canada’s capacity to fulfil its constitutional and
treaty obligations to first nations peoples. The
failure of the federal government to consult B.C.
first nations regarding the proposed MM is
unacceptable and of questionable
constitutionality.
Recommendation 21
Your committee recommends that in any
ongoing or future investment negotiations, the
federal government must fulfil its
constitutional obligation to consult First
Nations, including British Columbia’s First
Nations. In such negotiations Canada must
satisfy British Columbia~s First Nations and the
province that the federal government has
achieved complete and fully effective
protection not only for measures related to
aboriginal peoples, but for aboriginal self
governments and the treaty-making and
implementation process.
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SURNATIONAL GOVERNMENTS
A critical issue explored in the hearings was the
potential impact of the MAI on the authority and
jurisdiction of state, provincial and local
governments commonly referred to as
subnational governments. The clear intent of the
draft MAI was to cover aLl levels of government.60
This aim of comprehensive coverage poses a
particular difficulty for Canada and other federal
states. Provincial, state, and local governments
could find themselves challenged under a treaty
that they had no part in negotiating or approving.
—

Within the Canadian federal system, the federal
government has the authority to negotiate and
sign international treaties. Under Canadian
constitutional law, however, the federal
government does not have clear authority to
implement treaties in areas of provincial
jurisdiction. The courts have traditionally
deferred to provincial authority in the
impLementation of international treaties
concerning matters within provincial jurisdiction.
As one witness summarized, ~The federal
government is entitled to negotiate all
international agreements. The question is: can it
give it effect? The leading case was in 1937. The
Judicial Committee of the Privy Council decided,
in what’s called the Labour Conventions case, that
the federal government could not rewrite our
constitution by trying to exert through
international forums powers they didn’t have
domesticaLly.” (B. Appleton, September 29, 1998,
p.31)
In contrast to some other federal systems,
Canadian provinces enjoy substantial, and in some
respects exclusive, authority to reguLate
investment within areas of their constitutional
competence. However, if implemented, the MAI
would touch on many areas of provincial
jurisdiction. As Mr. Appleton put it: ~There are a
~

OECD discussion paper summarizing the negotiations reported that “There is broad support that all

measures affecting foreign direct investment (laws, regulations, and administrative practices F) by
governments at all levels (federal, state, provincial and local) would be covered.” OECD. Directorate for
Financial, Fiscal and Enterprise Affairs. “Possible Elements for a Multilateral Framework on Investment.”
A discussion paper. December 3, 1998. p. 5.
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number of issues that Look to me to be, in pith
and substance, squarely and entirely within the
exclusive jurisdiction of the provinces. You have
areas that are solely within provincial
jurisdiction.... Whether it’s procurement, issues
dealing with forests, issues dealing with mines,
issues dealing with health or all social services
they’re all affected.” (B. Appleton, September 29,
1998, p. 31)
Another witness argued forcefully that the reach
of the MAI far exceeded the grasp of federal
authority over international trade matters. 9
want to suggest to you that this agreement is not
about international trade at all; it’s about the
behaviour of foreign investors in Canada. It’s not
about how they get into the country; it’s about
what they can do once they’re in this country.
That’s surely not an international matter; that’s a
matter of domestic law.” (A. Peeling, October 9,
1998, p. 315)
Several witnesses explained that the Canadian
constitution assigns different powers to the
federal and provincial governments. They argued
that Canadian federalism would be significantly
undermined if the federal government could
encroach on provincial authority by implementing
treaties in subject areas that would otherwise fall
under provincial jurisdiction.
Some witnesses argued that this indeed was
happening that the effective reduction in
provincial authority implicit in comprehensive
international investment agreements such as the
MAI would amount to a de facto constitutional
change. Ian Robinson, for example, testified: 9t’s
quite possible for major constitutional changes to
occur without any formal constitutional
amendment. It’s happened in the past. I’m
suggesting it’s happening again now under the
rubric of these kinds of [agreements].... We’re in
its early days yet, but if it continues and gains
momentum through the implementation of an
agreement such as [the MM], over time it will be a
change of equivalent magnitude to that which we
saw with the expansion of the federal spending
power after World War II. But it’s a change that I
view as much less benign. I view it as a change
which, rather than enabling provincial
—

Special Committee on the Multilateral Agreement on Investment

—

First Report

146

governments, severely constrains them....” (I.
Robinson, October 9, 1998, P. 305)
Rather than confronting these important
constitutional issues directly, federal. negotiators
adopt a guarded and equivocal stance. Mr.
Dymond typified this approach when he stated to
the committee: ~We have been very clear in these
negotiations that the application of this
agreement to measures under the jurisdiction of
the Canadian provinces cannot be assumed and,
should the negotiations result in a satisfactory
agreement, then coverage of measures under the
jurisdiction of the province would not exceed that
of the NAFTA. That means, in practical terms,
that alt the measures currently maintained by the
provinces, or local governments under the
provinces, which do not conform to the MAI would
nevertheless not be covered that is, a complete
carve-out, a position that we adopted in the
NAFTA and a position that we would carry
forward.” (W. Dymond, September 30, 1998, p.
89)
—

One criticaL issue left unaddressed in Mr.
Dymond’s statement is whether provinces would
decide themselves if the MM is a ~satisfactory
agreement.” Ian Robinson highlighted this issue in
asserting: ~What we are talking about here...is a
change in the Canadian economic constitution,
which in turn, then, has ramifications for the way
in which political federalism really works on the
ground and what governments operating within
Canadian federalism are really able to do for their
citizens. We’re talking about a change of a
magnitude at Least as great as the kind of changes
we were contemplating in Meech Lake or
Charlottetown, yet we have no provisions by
which the Canadian public or even the provincial
governments can have serious input into this,
which requires that they have some kind of veto
power at the other side.” (I. Robinson, October 9,
1998, p. 307)
And, as other witnesses made clear, the
reservation strategy referred to by Mr. Dymond,
even if it agreed to by other MM parties, would
not amount to ~a complete carve-out” of
subnationaL measures. Rather, the federal
approach, based on the NAFTA Article 1108, would
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merely exempt existing, non-conforming
measures. Such “grandparented” measures would
be subject to ‘standstill’ and the ratchet effect
that is, they could not be made more MA!inconsistent, and if ever Liberalized or eliminated,
these measures could never be reinstated. In
Robert Stumberg’s apt turn of phrase, this
package of existing measures is simply a “a
snapshot of the product of democracy”; the worst
threat is to the authority of provincial and local
governments to respond in the future to their
citizens’ needs and demands. (R. Stumberg,
October 9, 1998, p. 300)
—

The MA! is all about sovereignty.
R. Stumberg,
Harrison Institute for Public IAZW
October 8, 1998
p. 236

Noel Schacter, director of the International
Branch of the B.C. Ministry of Employment and
Investment, highlighted another ambiguity in the
federal government’s approach. “Under the area
of country-specific reservations which is at the
back of the text you’ve been provided, the
Canadian government’s comments are: ‘The
application of the MAI to measures under the
jurisdiction of the Canadian provinces depends
upon a satisfactory overall balance of rights and
obligations in the MAI. Accordingly, this list is
without prejudice to the application of MA! to
measures under the jurisdiction of the Canadian
provinces and the reservations to the MAI which
would be necessary.’ That’s an interesting phrase,
and the difficulty I have with it is that it suggests
that the federal government is using the Canadian
provinces as a bargaining chip.” (N. Schacter,
September 30, 1998, p. 100)
Another area where the committee was unable to
get a clear answer from the federal government’s
chief negotiator was on the issue of who would
pay compensation in the case where an investor
successfulLy challenged a provincial or local
government measure under the MAt. When asked
directly, “If the government of the province of
British Columbia takes a decision that flies in the
face of the multilateral agreement on investment,
a decision that would require compensation to be
paid to a foreign corporation, who pays?” Mr.
Dymond’s answer was indirect: “That’s a very
good question.... The answer is to be found in
reforming the question. Who would pay now? Who
would pay under the NAFTA?... The mandate that I
have from the government is to replicate the
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NAFTA in every respect, including in the respect
that it would apply to the particular question that
you asked.”6’ (W. Dymond, September 30, 1998,
p. 122)
Other witnesses asserted that under international
law it would be the federal government’s
responsibility to pay any compensation claims.
While, in the first instance, this would surely be
the case, the real issue is how would the federal
government seek to recover those costs from the
province or to remove the offending measure? As
Mr. Stumberg pointed out, “If you keep a law in
place after there’s a decision by a dispute panel
that it violates the MAI, you pay those damages in
perpetuity. So in effect it becomes a tax.” (R.
Stumberg, October 9, 1998, p. 309) The
committee finds it hard to accept that a federal
government would not try to take action against a
province domestically to stem federal financial
liability in such a situation.
Article 27 of the Vienna Convention, the
international law governing treaties and their
implementation, is clear that “a party may not
invoke its internal law as justification for its
failure to perform a treaty.” As a matter of
international law, the division of power under the
Canadian constitution would not insulate
provincial and local government measures from
challenge. To effectively exempt the provinces
from the MAI, the federal government would have
to negotiate clear terms limiting the treaty’s
application to federal measures or a “federal
states” clause spelling out the limits of the
federal government’s constitutional competence
in implementing any decisions with respect to a
provincial measure.62
No such clause, or even a placeholder, appeared
in the MA! draft text. In its absence, as Mr.
61

Under the NAFTA, to which Mr. Dymond referred, Article 105 requires the federal government to take”

all necessary measures” to ensure compliance at the subnational level. The NAFTA language is
significantly stronger than the traditional GAIT language which simply required that the federal
government take “all reasonable measures” to ensure compliance.
62 An effective federal states clause must clearly state that Canada, having taken reasonable measures to
ensure compliance at the provincial level, will not be subject to compensation or retaliation for
noncompliant subnational measures. Anything less creates an untenable conflict between the federal
government’s commitments under international law and the division of powers under the Canadian
constitution.
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Appleton stated: ttAll levels of government the
federal government at the national level and
subnationats are covered specificaLly by the
terms of the MAI. The only way that you would not
be covered by the terms of the MAt is if you were
not part of the territory of Canada.” (B. Appleton,
September 29, 1998, p. 27) The committee
strongly objects to the manner in which the
federal government skirted this critical issue of
the compatibility of Canada’s proposed
international treaty obligations with our own
constitution. This is a matter to be thoroughly
worked out between the provinces and the federal
government in advance as part of the mandate for
international negotiations, not one to be left to
federal negotiators’ discretion in the highLy
pressured atmosphere of the concluding rounds of
negotiation.
—

—

Several witnesses implored the committee to
ensure that the province’s legitimate
constitutional authority was used to protect the
interests of citizens. As C. Fogal put it: tt[Tjhe
citizens of this entire country need the leadership
of at least one province to stand forward and take
[aJ...constitutionaL challenge which can be the
vehicle of protection.... We need you to fight for
us; that’s why we elected you.... Use your Legal
standing as a legisLature and use your legal
standing through the courts and help us....” (C.
FogaL, October 9, 1998, p. 319)
It was evident from testimony that the potential
threat to the authority of subnational
governments has provoked them to vigorously
defend their autonomy. This resistance to further
encroachment cuts across ideologicaL and partisan
political lines. For example, in the United States,
the Western Governors’ Association (WGA), while
strongly supporting the expansion of foreign trade
and investment, has serious sovereignty-related
concerns about the MAt. Paul Orbuch, counsel to
the WGA, testified: ~What the Governors
determined they would like to see in the MAt is
the authority of states to discriminate in favour of
state residents, as consistent with the U.S.
constitution, and the ability of states to use
investment incentives and performance
requirements to achieve legitimate public
purposes. The Governors also stated that they
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believed that the MAI exceptions and reservations
should be consistent with those in NAFTA and the
Uruguay round, and that all, state measures that
might be in conflict with the MAI should be
reserved, and that this reservation should, in
addition, cover future state measures.” (P.
Orbuch, October 9, 1998, P. 299)
The Union of British Columbia Municipalities
(U.B.C.M.), which represents ~every city, town,
village and regional district in the province of
British Columbia,” was also highly critical of
aspects of the MM. In a concise but detailed
submission, president John Ranta expressed
U.B.C.M.’s concerns about the impact of the MM
on the role of local governments as 9nvestors,” in
the MAI’s broad definition of that term, and as
~trule-makers.” 9t’s often in the community
interest that the local area be given preference in
a public offering. ...The MM would appear to put
into question practices such as preferences given
to local government in the divestiture of airports,
development of new community-based forest
tenure policies and economic development
programs only available to local government
agencies.... Local government would be forced to
end any practices that favoured local businesses
or face the prospect of compensating foreign
business, which would include Canadian
companies owned by foreign interests. The very
broad international Law concept of expropriation...
also opens up the potential for new claims for
compensation that would not be available under
Canadian law.” (J. Ranta, September 30, 1998, p.
130)
Local governments from across the province and
Canada have also expressed their concerns
directLy to the federal government. William
Dymond reported that the federal government has
corresponded with over 70 Canadian
municipalities on the MAI and that, given the
degree of concerns, had intensified their
consultations with local governments. However, in
expLaining how the federal government intended
to respond substantiveLy to local government
concerns, Mr. Dymond’s comments were not
reassuring. At one point he stated, for example:
t’There are questions, it seems to me, that relate
to the zoning activities of municipalities, a very
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important issue which we consider completely
carved out by virtue of the local government
exclusion in the NAFTA.” (W. Dymond, September
30, 1998, p. 92) However, as Mr. Dymond
acknowledged in other parts of his testimony, the
draft Canadian reservation imported from the
NAFTA would not apply against the expropriation
article of the MA! and therefore could not provide
the promised protection.
A resolution on the MA! adopted by the Union of
B.C. Municipalities, tabled by Mr. Ranta, made
cLear the local governments would be no more
satisfied than the Western Governors with a
reservation strategy that froze current poLicy
measures but left future policy measures by local
governments open to challenge. The U.B.C.M.
resolution called on the federal government to:
...file a permanent and explicit exemption
in the MAI Limiting its application to areas
of federal jurisdiction; and to direct
resources to the exploration of options that
would safeguard the province, and thereby
municipalities and regional districts which
are the functions of provincial jurisdiction,
against any erosion of provincial rights and
powers resulting from the MA! as currently
drafted....”
In contrast to the MA! reservations currently
proposed by the government of Canada, such an
approach would provide effective protection for
the continuing exercise of authority by
democratically elected local and provincial
governments.
Every international treaty involves a ~trade-off”
between sovereignty and the achievement of
some common objective that is beyond the ability
of states to realize though isolated, independent
actions. Part of the reason that the MAI failed is
that the federal government, instead of building a
consensus on Canadian negotiating objectives
prior to negotiations commencing, was left to
defend a nearly completed and deeply flawed text
that only became available to Canadians after it
had been leaked. It is essential for the federal
government and the provinces to find ways to
reconcile Canada’s negotiating objectives and
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future international treaty obligations with
Canadian federalism and the country’s
constitution.
In any future negotiations of this importance, it is
critical that thorough consultation occur before
the negotiating mandate is formed and certainty
before draft texts are negotiated. In the case of
provincial governments, the federal government is
obliged to gain the consent of the provinces to
negotiate matters under their jurisdiction and to
provide in advance for express provincial approval
of any final agreement affecting matters within
their jurisdiction.
Otherwise, in the committee’s view, the federal
government must negotiate strictly on the basis of
federal measures only. If the federal government
neglects its responsibilities, it falls to the province
to use whatever constitutional means are at its
disposal to defend vigorously its own jurisdictional
rights and those of local governments to represent
the interests of British Columbians.
Recommendation 22
Your committee recommends that when
negotiating the MA! or any future investment
treaty, the federal government must ensure
that the agreement does not apply to matters
within provincial jurisdiction, including local
government matters, without the express
consent of the Legislative Assembly of British
Columbia. Such consent must be obtained
before the federal government makes
international commitments that apply to
provincial or local government measures. If the
federal government fails to provide for such
consent, then the provincial government should
explore all means, including legal action, to
defend vigorously its own jurisdictional rights
and those of local governments to represent
the interests of British Columbians.
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PART IV [XPLOBING ALTERNATIVE APPROACHES

INTRODUCTION
in July 1997 a global economic crisis was triggered
by the forced devaluation of the Thai currency,
the baht. The financial contagion spread rapidly
throughout East Asia and then to Russia and Latin
America. It has affected nearly every country in
the world to some extent. The financial instability
and deep recession in East Asia, home to the
world’s fastest growing economies for the last
three decades, has had a particularly sharp and
negative impact on British Columbia, the Canadian
province most dependent on Asian markets.
The role played by enormous, unregulated capital
flows in triggering the crisis in the former
~miracle economies” of East Asia is widely
acknowledged. Capital inflows first expanded the
speculative bubble in financial assets and then,
once it had burst, overreacted. Short-term capital
flowed out so rapidly that it badly damaged real
economies throwing tens of millions out of work
and, in countries without adequate social safety
nets, into dire poverty. While there is no
consensus on what is to be done, there is a
vigorous debate about the long-term reforms
needed to address the most serious economic
crisis to grip the world economy since the 1 930s
and about how to avoid future calamities. A
significant number of influential voices are calling
for some form of re-regulation of international
capital flows.
—

The text of the Multilateral Agreement on
Investment (MM), if it had been signed as
intended in April 1997, would have permanently
foreclosed that policy debate. However, the
leaked text posted on the Internet in February
1997 soon drew strong criticism from an emerging
international coalition of non-governmental
organizations (NGOs). Public concerns about the
MAI began to grow in several countries, including
Canada. The U.S. administration, already beset by
growing opposition and rancorous Congressional
trade policy debates, delayed making a final
commitment. Although a text was nearly
completed, the 1997 deadline could not be met.
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I think we need to ask:
who runs the show
really? I don’t think
fof a
minute that it’s
national governments
anymore.
B. Kneen,
October 1, 1998
p. 188

By 1998, as the global economic crisis continued
to spread, the MAI’s undiLuted commitment to
dismantling the remaining barriers and so-called
‘~speed-bumps” in the path of global capital flows
began to appear, even to some OECD
governments, as strangely out of joint with the
times. The ground had shifted under the MA! and
it began to lose momentum. As Prime Minister
Lionel Jospin ultimately concluded in his address
to the French Parliament announcing France’s
withdrawal from the negotiations, ~I think that
given the recent upheaval, the sudden and
sometimes irrational movements of [financialj
markets, it does not seem wise to allow private
interests to chew away at the sovereignty of
states. ~~63
The setback suffered by the MA! at the OECD may
be seen as part of a popular backlash against
globalization. Along with the defeat of U.S. fasttrack negotiating authority, stalemate on further
trade and investment liberalization in APEC, and
growing skepticism about the prospects for an
early Free Trade Agreement of the Americas
(FTAA), the dissolution of the MA! negotiations is
symptomatic of generalized feeLings of economic
insecurity and loss of control among electorates
already confronted with significant economic and
social restructuring. This discontent is aimed at
governments, especially when they are seen as
actively promoting international agreements that
further erode their ability to meet public
priorities and concerns. Once the MAI text was
leaked and analyses of it began to be exchanged
across the Internet, the critique of the secrecy
and its fundamental imbalance resonated with the
pubLic despite the lack of attention given to the
MA! by the mainstream media.
—

Canada’s International Trade minister, Sergio
Marchi, Likened the MA! to ~a shopping cart” into
which citizens were placing all their anxieties
about globalization.TM This may disparage
citizens’ concerns; a great many of the criticisms
of the MA! are well-founded and supported. But
~ “France pulls out of MAT talks” Heather Scoffield, Globe and Mail, October 15, 1998. Translation of
Official Transcript, October 14, 1998, Question Period, afternoon sitting of the French National Assembly,
9th day of the 21st session, p. 4.
~ Reported in David Crane, “Don’t forget workers,’ blue-chip summit warned,” Toronto Star, Feb. 1, 1998.
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the analogy accurately identifies widespread
public unease with a negotiating agenda intent on
intensifying globalization rather than civilizing it.
It is governments’ responsibility to address
citizens’ concerns and priorities as core issues in
any ongoing or future comprehensive investment
negotiating agenda. An unmistakable lesson of the
MAI is that future discussions, wherever they
occur, must be open to the concerns and
participation of civiL society and the broader
citizenry.
The terms of reference given to this committee by
the Legislature are broad. They require the
committee, among other matters, to consider
ecevidence on the issues likely to be subject to
further negotiations in the future” and ~the most
effective and appropriate means of enhancing the
levels of awareness and knowledge of British
Columbians concerning the issues involved.”
The setback suffered by the MM at the
Organization for Economic Cooperation and
Development (OECD) provides some time for
reflection and preparation for the next round of
globaL rule-making. If this time is used well, then
the next round of engagement could produce very
different results: a framework that not only
provides certainty to international investors but
also deals with citizens’ desires to maintain
democratic direction and control over their
communities and to address widening disparities
in wealth and power nationally and globally.
The purpose of this part of the report is to be
forward-looking to identify some important
issues and to pose some key questions to be
considered further in the next public phase of the
committee’s hearings. After consulting with
British Columbians throughout the province, the
committee wiLl develop recommendations on the
issues involved for its final report to the
Legislature in the spring of 1999.
—
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What do you think?
Are muLtilateraL rules on investment needed?
What interests should be represented in the negotiations?
How can greater openness to civil society and citizen participation be
achieved?
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DEFINING CLEAH OBJECTIVES
The first that most Canadians heard of the MAI
was when they were confronted with a nearly
completed draft text. An important lesson of the
MAI negotiations is the need for Canada to develop
widely shared and publicly supported negotiating
objectives before ongoing investment negotiations
continue further or new ones begin.
In October 1998, nearing the end of the first phase
of its review and as international negotiations on
the MAI were about to recommence in Paris, the
committee adopted the foLlowing motion:
ttBE IT RESOLVED: That the Special
Committee on the Multilateral Agreement
on Investment of the Legislative Assembly
of British CoLumbia, Canada,
[TJhe people who are
call on the government of
trying to bring us the
British Columbia to urge the
MAI have brought us
Canadian government to:
this globalfiizancial
crisis that threatens
the world.

1. Reject the fundamental
basis of the MAI negotiations
scheduled to reconvene in
M. Rachlis,
Paris on October 20 and 21,
October 8, 1998
1998.
p. 285
2. Propose a new set of
guiding principles for a more balanced
approach to international trade and
investment agreements wherever they may
be negotiated.
3. Use this unique opportunity to provide
world leadership to foster greater
international economic and social stability
by strengthening democratic institutions at
all levels of government and at alt stages
of development.
4. Propose that all parties undertake a
comprehensive and transparent
consultation and decision- making process
to ensure that the ongoing process of
globalization is redirected to address the
interests of all sectors of society.”65
________

~ Shortly thereafter the Premier of British Columbia responded to the resolution by writing to the Prime
Minister to convey the Committee’s concerns and the Province’s position.
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As this motion indicates, the draft text of the MM
is, in the committee’s view, fundamentally flawed
and should be discarded. The breakdown of
negotiations at the OECD presents an opportunity
to begin afresh from different premises and
without the baggage of the MAt draft text.
Before any future negotiations on this matter
recommence or negotiations on bilateral
investment treaties, the FTAA, or other regional
agreements continue further, there should be a
clearer mandate from the Canadian public. These
hearings are part of a process to help define clear
and comprehensible objectives. However,
provincial consultations must be
supplemented
through broad pubLic
I ‘in not against rules for vorld trade,
but i’m against this type of rules. This
consultations conducted by the
doesri ‘t allow us to react and to say
government of Canada, involving
how we want to develop our countries
hearings in all regions of the country.
and our economic systems in the
future.
W. Kreissl-Doifler,
European Parliament
October 8, 1998
p. 240

A bottom-up process, as proposed in
recommendation 4 of this report,
would provide a means to identify
commerciaL sectors where British
Columbia companies are
internationally active and
competitive and where investment
rules would provide greater certainty and enhance
commercial opportunities. The committee invites
the business community to assist it in identifying
such sectors, elaborating the probLems that B.C.based investors encounter abroad, and devising
negotiating objectives to address those concerns.
Such an inventory of commercial sectors and
practical problems is an essential starting point
for developing international investment
negotiating objectives.

_________

At the same time, other interests must not be
neglected. The responsibilities of Canadian and
other foreign investors to the countries and
communities in which they invest must be part of
any discussion. Labour, environmental, and social
concerns can no longer be relegated to non
binding preambles or ineffectual side agreements.
And provisions need to be developed that spell out
in advance how to deal with potential conflicts or
inconsistencies between investor treaty rights and
other international treaty obligations, such as
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human rights treaties or multilateral
environmental agreements.
it has been suggested from some quarters that the
federal government, in close collaboration with
the provinces, should begin a comprehensive trade
and investment policy review to involve all
interested Canadians and stakeholders in the
development of a new mandate for Canadian
policy in the twenty-first century. The committee
is interested in hearing the views of British
Columbians on this suggestion and proposals on
how this might be best accomplished.
What do you think?
What are British Columbia’s commercial interests in future and ongoing
negotiations to develop a multilateral framework of rules for
investment.
What other interests need to be addressed in such negotiations and how
can they be balanced with the goal of investor protection?
How can British Columbians ensure that all their objectives are fully
reflected in the Canadian government’s international negotiating
strategy?
Should federal and provincial governments collaborate in a
comprehensive trade and investment policy review to involve all
interested Canadians and stakeholders in the development of a new
mandate for Canadian policy in the twenty-first century? If so, how
could this best be accomplished?
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BUILDING ON A FIRM FOUNDATION
In order to [earn from the mistakes made with the
MAt, Canadians need to revisit the North American
Free Trade Agreement (NAFTA) investment
chapter. Certain implications of its broadly
worded investment protections were never clearly
explained to nor understood by the public. The
real-world impacts are now becoming all too
apparent through a growing number of investorstate challenges. Such private, extrajudicial
challenges to general, non-discriminatory public
policies and regulations are rightly controversial in
a democratic society under the rule of law. If
there are to be new, more balanced international
economic negotiations, they must build on a firm
foundation, one that the NAFTA investment
chapter in its current form does not provide.
Many Canadians were well-positioned to examine
and debate the MAt draft once it became public.
Some of the key elements of the draft MM text
the ratchet effect, investor-state, and the topdown approach were drawn from the NAFTA.
These elements were famiLiar to
many Canadian trade specialists,
Is the MA! redeemable?
trade and environmental lawyers,
In my opinion, it is not.
NGO veterans of the FTA-NAFTA
debates, federal and provinciaL
11011. P. Hellyei~
officiaLs, journalists, and many
September 30, 1998
politicians. After the NAFTA
investor-state challenge to
Canada’s MMT legislation became known, the
implications of these novel features gained even
broader public attention. As a result, many
Europeans and others looked to Canadians and the
Canadian experience for assistance in
understanding the implications of the MM. Now,
following the European rejection of the MAI, it is
time for Canadians to look to Europe for guidance
in attempting to fix the problems with the NAFTA
investment chapter.
—

—

Ultimately, key features drawn from the NAFTA
investment chapter such as the ratchet effect,
investor-state dispute settlement and the topdown approach proved so controversial that
they undid the MM negotiations. The official
government report that led France to pull out of
the MAI negotiations, the Lalumiere report,
—

—
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complained that the radical implications of these
features were never clearly explained, even to
OECD ministers. ~No clear policy choice was
submitted to the [OECD] Ministers: the ratchet
effect is never mentioned in ministerial press
releases, nor is investor-state dispute settlement.
As for the top-down approach, it is mentioned
only in a technical report appended to the 1995
ministerial declaration.”66

[WJhat ‘s fundamentally
necessary for a healthy
iizdustrv is that people
start off with the
assumption that they’re
here
and that the
decisions aren ‘t based
on being somewizere
else or taking money
somewhere else
hut
based upon a
commitment to an area,
a resource, a group of
people. Those are the
thiizgs that make
fishing work...
...

...

J. Sinclair,
United Fisherman and
Allied Workers
Unions/CA W
October 1, 1998
p. 197

One of the recommendations of the Lalumiere
report called for the ~EUmination of the concept
of ~measure of equivalent effect’ to
nationalization or expropriation, the
interpretation of which...could have the result that
all public legislation and regulations that reduce
the economic value of a foreign economic
investment are declared non-compliant.” The
report also noted that this result 9s effectively
contained in the NAFTA.”67 This blunt assessment
should serve as a warning to Canadians that
fundamental changes are needed to the NAFTA
investment chapter.
Canadian federal government negotiators,
however, never swerved from their intention to
~replicate the NAFTA” investment chapter in the
MAI. Even after the federal government conceded
defeat in the NAFTA MMT challenge, negotiators
pressed on. With the demise of the MM
negotiations, they continue to pursue this goal in
bilateral investment treaties, in the FTAA
negotiations to expand NAFTA throughout the
hemisphere, in other international investment
negotiations such as those between Canada and
the Mercosur countries and with the European
Free Trade Area nations and presumably, if
unchallenged, this position will form the basis of
the Canadian government’s pursuit of multilateral
investment rule~ through the World Trade
Organization (WTO).
The only evidence of second thoughts about the
NAFTA investment chapter from the federal
government concerns the issue of the
transparency of the investor-state dispute

~ “Report on the Multilateral Agreement on Investment (MAI) Interim Report September 1998.
Catherine Lalumiere, Member of the European Parliament, Jean-Pierre Landau, Inspector-General,
Finance, p.S.
67 ibid. p. 9n. (emphasis in original)
--
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process. The Canadian government is conferring
with its NAFTA partners to try to ensure that more
details of pending investor-state challenges are
publicly available. This is a positive step; all
documents and proceedings should be made
public. But the more fundamental issues that
NAFTA’s broadly worded investor protections
allow private, foreign investors to challenge
democratic public policies and that the investorstate process gives the same investors special
rights to bypass the domestic rule of law must
also be addressed. Until these fundamental issues
are addressed, Canada should not be seeking to
replicate the NAFTA investment chapter’s serious
flaws when negotiating other international
agreements.
—

—

What do you think?
Which elements of the NAFTA investment chapter require changes? How
should they be changed?
How can Canadian governments narrow the NAFTA interpretation of
expropriation to make it entirely clear that legislative or regulatory
action by government in the public interest is not expropriation
requiring compensation, even if it adversely affects investors’ profits?
What is the appropriate role for international commercial arbitration
procedures in an international investment treaty?
Until NAFTA’s problems are corrected, how can Canadians ensure that
the NAFTA’s broadly worded investment provisions and investor-state
dispute procedures do not exert a chilling effect on the development of
federal, provincial, and municipal governments policy?
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USING A DEMOCRATIC NEGOTIATING PROCESS
One clear lesson of the MAt is that future
international trade and investment negotiations
must be made more open and democratic.
Procedurally, this means earlier and much broader
public consultation; earlier and more direct
legislative oversight of negotiators; direct
involvement of a wider range of ministers and
ministries, including those responsible for culture,
environmental protection, and labour; the
participation of non -governmental organizations
and civil society representatives in the negotiating
process; full and continuous consultation with
provincial and local governments; and public
release of aLl negotiating texts and documents.
Substantively, this means developing provisions
that are pluralistic; far more sensitive to countries
and communities particular circumstances,
sensibilities, and different levels of development;
respectful of host countries’ sovereign right to
define their own economic interests; and open to
the interests of a range of stakeholders, not
exclusively those of foreign investors.
Although draft MAt negotiating texts were widely
leaked, they were never officially released by the
OECD. Only sanitized versions with all country
references removed were ever made public.
Thousands of supporting negotiating documents
remained marked confidential. Despite these
official attempts to maintain confidentiality, by
the end of the taLks, draft texts and official
records of negotiating group meetings found their
way quickly onto the Internet. Although the veil of
confidentiality was never officially lifted, it was
effectively pierced by NGO persistence, the help
of sympathetic insiders, and the Internet.
Governments have little choice but to abandon
the secrecy that has traditionally cloaked
international economic negotiations. One official
MAI insider called the impression of secrecy in
complex international economic negotiations a
apolitical time-bomb.”68 It is highly doubtful
whether any investment agreement reached
68

Jan Huner, assistant to the chair of the MAT Negotiating Group, paper delivered to conference on ‘Trade,

Investment and Environment’, Royal Institute for International Affairs, October, 1998.

Special Committee on the Multilateral Agreement on Investment

—

First Report

167

behind closed doors could command the
legitimacy required to implement it.
There are also significant benefits to greater
openness. These include directly involving all
governments that are ultimately to be covered
under any treaty, tapping the expertise and
analysis of non-governmental actors, avoiding
conflicts with other sets of rights and
international treaty obligations, building broad
public knowledge of and support for a multilateral
framework for investment, and creating a stake in
the results for a range of interests beyond just
those of international investors.

It is bizarre that we
can
have 100 different kinds of
beer but we cal? only have
one type of economic system in
the world the western model
based on a U.S. -style economic
and social system...
...

...

...

M. Griffin Cohen,
Canadian Centre for Policy
.4lternatives
September 30, 1998
p. 114

A critical issue is the choice of a forum in which
future negotiations should occur. The OECD has
already failed and, as an organization restricted
mainly to developed countries, is not capable of
providing the broad global participation required.
It is well-known that the government of Canada
favours the WTO as the forum for negotiating
multilateral investment rules. While the WTO has
the advantage of a broad, global membership that
includes developing countries, certain key
economic powers, such as China, remain outside.
More importantly, as at least one expert witness
noted to the committee, the WTO r9s
characterized by secrecy, elitism and a thorough
and institutionalized suspicion of non
governmental and trade union actors any
private actors apart from corporations.”69 Its
record on transparency issues is, if anything, much
poorer than that of the OECD.7°
—

The United Nations, by contrast, has a nearly
universal, global membership and has developed
remarkably open treaty- making procedures. Non
governmental organizations are able to register to
gain consultative status. They can attend
negotiating meetings and participate by invitation
in government delegations. And typically,
negotiating texts are publicly available and
-

69

3. Foster, October 14, 1998, P. 350.

70Although the record of the MAT Negotiating Group in this respect was poor, the OECD proper has a
tradition of regular, formal consultations with international business, trade unions, and, more recently on an
informal basis, with environmental organisations. It also consults on an ad hoc basis with non-members
and non-governmental actors. The WTO has not developed any formal processes for involving non
governmental representatives and developing countries complain that important decisions, particularly
concerning negotiating issues, are made by an elite group of developed countries.
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negotiating sessions are open. The United Nations
has traditionally been more receptive to
developing countries’ demands that their
economic development needs be considered along
with the investment protection goals of foreign
investors. In fact, as noted in the hearings, it was
this balanced approach that convinced U.S. -based
transnational corporations to abandon the UN
process for developing a multilateral code on
foreign investment and to begin to lobby for the
shift to the OECD. Given the breakdown of the
OECD process, it is time for governments to
reconsider the wisdom of agreeing to that shift.
Whichever international institution is handed the
responsibility for developing multilateral rules on
investment, governments should ensure that they
adopt the best features of the UN-style model for
treaty negotiation an open and transparent
process, public negotiating texts, and open
negotiating sessions. As one expert witness
commented: 9t’s not radical, actually, to suggest
that trade negotiations should be open, should be
observable, should be accountable and should be
something that citizens can see and monitor...
there is no defense any longer for the
secrecy....”71 Such beneficial changes are likely to
be forced on even those governments that are
reluctant to embrace them willingly. The new
realities of the Internet and global
telecommunications effectively made the MAI text
an open document and analysis of it quickly
available around the world.
—

Within Canada, both the federal and provincial
governments should consider the need for new
and permanent consultative mechanisms to bring
together representatives of business, civil society,
local governments, and other stakeholders. Full
and effective participation is the first step in
broadening Canada’s trade and investment
negotiating agenda to achieve a more inclusive
form of globalization that effectively balances
investor rights with responsibilities.

~ Michelle Swenarchuk, September 29, p. 66.
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What do you think?
In what forum should a multilateral framework for investment be
negotiated?
What kinds of new consultative mechanisms are needed to ensure that a
broad range of Canadians are involved in the development of Canada’s
trade and investment negotiating agenda for the twenty-first century?
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RESPECTING PROVINCIAL GOVERNMENT JURISDICTION
It must be emphasized that provincial
governments are not simply another set of
~stakeholders” to be consulted by the federal
government en route to treaty signature and
implementation. Under the Canadian constitution,
the federal government is incapable of
unilaterally implementing international treaty
obligations in areas that faLl within provincial
jurisdiction. Nor is it acceptable for the federal
government to use its treaty-making power to do
an end run around the federal-provincial division
of powers or in a way that diminishes Canadian
federalism and democracy.

[lit’s not radical, actually, to
suggest that trade negotiations
should be open, should be
observable, should be
accountable and should be
something that citizens can see
ctnl monitor... [TJhere is no
defense any longerfor the
secrecy...
M. Swenarchuk,
Canadian Environnzental Law
Association
September 29, 1998
p.66

Investor rights of the scale and breadth
contemplated in the MAI would affect many
matters that fall partly or exclusively within
provincial Legislative jurisdiction. Some of the
more important to British Columbians include: the
management and conservation of natural
resources; health care, education, and other
social services; the regulation of property and civil
rights in the province; and municipal institutions
and governments.
Some expert witnesses even argued that the draft
MAI, if fully implemented, would have shifted the
balance of power in Canadian federalism on a
scale comparable to the formal amendments
debated by Canadians in the failed Meech Lake
and Charlottetown accords. And, they noted, this
shift, if it occurred, would disempower provincial
governments, making them less capable of
meeting the demands of their citizens.
The jurisdictional dimensions of international
investment agreements are important issues that
deserve far more serious attention. In future,
federal and provincial governments must find
more effective ways to work together to ensure
that the Canadian government’s international
treaty commitments are consistent with Canadian
federalism and, where they affect matters within
provincial jurisdiction, are fully supported by
provincial legislatures.
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There ~c an old statement that
Ifound somewhere in my
studies: where there is no
vision, the people perish.
So the question I pitt to you,
as leaders of the province, is:
what vision will you oJj~r
its...?
R. Leggett,
Anglican Church of (‘aizada
October 8, 1998
p. 295

The rights of democratically elected local
governments must also be fully respected. They
too are more than mere stakeholders. While
constitutionally their authority rests with the
province, these elected levels of government have
a long history of autonomy in local matters. British
Columbia’s municipal governments and school
trustees made clear to the committee that they
were very concerned about the potentiaL erosion
of their authority under the MAI. And they were
also concerned at the prospect of finding
themselves confronted by foreign investors
bringing muLti-miLlion dollar claims against local
government measures.
These provincial and local government concerns
are no longer merely hypothetical. The recent
NAFTA investor-state challenge by a U.S. investor
to British Columbia’s environmental policy
preventing bulk water removals from the province
starkly highlights the risks to provincial legislative
authority of the federaL government’s continuing
support for broadly worded investor protections
backed by an investor-state dispute process.
Whether this extrajudiciaL challenge to B.C’s
water protection policy ultimately succeeds or
not, it raises disturbing questions. How is it that
the federal government can expose provincial
measures to binding international arbitration
without the province’s consent? How can a valid
provincial policy that addresses a vital
environmental issue and that enjoys overwhelming
public support come under direct attack in this
way? Who will pay if a provincial measure is found
to violate the federal government’s treaty
obligations? If the provincial government
maintains an inconsistent measure, might the
federal government be required to pay ongoing
damages? Setting aside the jurisdictional issues, is
it fiscally responsible for the federaL government
to negotiate an agreement that exposes it to
open-ended liability for provincial government
measures? And, faced with an adverse ruling, what
steps might the federal government take to try to
force provinces or municipalities to remove
offending measures?
The cost to Canadian taxpayers to defend
provincial and local government measures against
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challenge and to vet future measures for potential
inconsistency also cannot be ignored. Nor, just as
importantly, can Canadians ignore the cost to
democracy of the chilling effect such potential
threats exert on provincial and local governments’
ability to govern.
If Canada is to be in a position to honour its
international commitments, then a treaty
negotiating process that is more deferential to
provincial government authority is urgently
required. It is fortunate that the MAI has not gone
forward as intended. But there are already issues
raised by NAFTA chapter 11 that need to be
resolved before international investment
negotiations can resume.
As recommendation 22 indicates, the committee’s
view is that if British Columbia’s support is not
explicitly given, then the federal government
should negotiate only with respect to federal
measures. In the committee’s view, if the federal
government fails to gain the express consent of
the Legislative Assembly, then the Province must
vigorously defend its authority on behalf of all
British Columbians. The committee is eager to
hear further from British Columbians on the
important jurisdictional issues inherent in the
negotiation and implementation of international
investment agreements such as the MAt.

What do you think?
How can British Columbians ensure that Canada’s international
investment negotiating strategy and treaty commitments are consistent
with Canadian federalism?
What steps must be taken to ensure that future investment treaty
negotiations result in an agreement that fully respects provincial and
local government authority?
How can provincial and Local Levels of government protect themselves
from the threat of investor-state chaLlenges?
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SEEKING YOUR PARTICIPATION IN DEFINING NEW APPROACHES
How would you like to have a real say in the
future of your community and in helping to guide
the direction of future international investment
negotiations?
Almost no one questions the importance of
investment and the need for international
investment rules. What’s at issue is the nature of
these rules and the form they should take. The
temporary setback to the Multilateral Agreement
on Investment gives us all some time to reflect on
the key issues that arise out of the MAI many of
which are considered in this report. It also gives
British Columbians a real opportunity to exercise
leadership on the international stage. It gives you
a chance to consider what kind of multilateral
rules would best serve B.C. communities. It gives
you an opportunity to make your voice count.
—

The MAI negotiations have ended in Paris. But
already new efforts to reincarnate MAI provisions
are underway. The Canadian government worked
hard to conclude the MAI and now is pressing for
an MAt-style agreement at the World Trade
Organization. The United States and key
international big business organizations continue
to push for similar investment provisions wherever
the opportunity presents itself.
It’s too early to tell whether the focus of
international investment negotiations will shift to
the World Trade Organization in talks that could
begin next year, to ongoing bilateral investment
treaty negotiations, to the International Monetary
Fund, to negotiations on an expanded NAFTA
the Free Trade for the Americas Agreement or
through all these forums. But negotiations will
recommence. And when they do, B.C.’s special
legislative committee wants the province to be
prepared. Too often citizens and governments
have been forced to react to agreements Like
NAFTA after the fact, when they are already
signed, sealed, and delivered. This time, British
Columbians can help determine the direction of
future negotiations.
—

—
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Before serious negotiations resume on another
investment agreement, it is important to establish
the goals and determine the problems such an
agreement may be expected to address. Many
questions need to be asked right from the start.
This is an excellent place for your participation to
begin.

What do you think?
What kind of community do you want, and who should decide its future?
What would an MM-style agreement mean for you and your community?
What do you think are the most important issues for an international
agreement to address?
How do you think we can best protect and improve our unique health
care and education systems in the face of outside market pressures?
How do you think the province should make sure that international
investment in our valuable public resources creates good jobs for our
families and friends here in British Columbia?
What steps do you think are necessary to help stabilize the global
economy?
How can we work together in British Columbia to gain a greater say in
future international negotiations? And in how globalization proceeds?
What do you think should be some of the guiding principles for a
balanced approach to international trade and investment agreements?
What other questions do you think need to be asked...and answered?
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THE COMMITFEE WANTS TO HEAR YOUR VIEWS!
Beginning early in the New Year, the committee
will hold a second series of meetings throughout
the province to hear the views of British
Cotumbians like you. Meetings are currently
planned for Surrey, Vancouver, Terrace, Victoria,
Courtenay, Prince George, Kamloops, Kelowna,
and Cranbrook. Other communities may be added,
if sufficient interest is expressed.
Come attend one of these public meetings. Just
sit and listen. Or come to pose questions or
provide answers in an informal setting. But do
attend! The committee is keenly interested in
hearing your views on these important issues.
Help British Columbia play a leadership rote.
Together with this Special Committee of the
Legislature, help define new approaches that hold
the most promise for increasing the quality of life
at home in our communities and for promoting
greater economic and social stability around the
world.
For more information on these committee
meetings in the new year and on how you can
participate, contact the
Clerk of Committees Office,
Room 224,
Parliament Buildings,
Victoria, British Columbia,
V8V 1X4
Phone:
(250) 356-2933
Toll Free:
1 -877-4-CTTEES (28-8337)
Fax:
(250) 356-8172
E-mail:
ClerkComm@lass.gov. bc.ca
Internet:
www.legis.gov.bc.ca/cmt
We hope to hear from you soon!
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APPENDIX
WITNESSES
WITNESS

ORGANIZATION

LOCATION

Ackerly,
Jacquie

National Anti-Poverty
Organization

Victoria
October 14

Ailmand, Hon.
Warren

International Centre for Human
Rights and Democratic
Development

Victoria
October 8

Appleton,
Barry

Appleton and Associates

Vancouver
September 29
September 30

Baird, Larry

Ucluelet First Nations

Victoria
October 14

Barutciski,
Milos

Davies, Ward and Beck

Vancouver
September 30

Bocking,
Richard

Vancouver
October 1

Boyd, David

Sierra Legal Defense Fund

Victoria
~ September 29
~ October 14

Breault, Frank

National Farmers Union

Victoria
October 8

Bruneau, Dr.
William

Canadian Association of
University Teachers

Victoria
October 8

Burrows, Mae

T. Buck Suzuki Environmental
Foundation

Vancouver
October 1

Cain, Maria

King City Council

Victoria
October 9

Callard,
Cynthia

Physicians for a Smoke-free
Canada

Vancouver
September 29

Caplari, Ruth

Alliance for Democracy

Victoria
October 9
Vancouver
September 29

~_______________

I

Carter, Dr.
Peter

Canadian Association of
Physicians for the
~
Environment

Clarke, Tony

Polaris Institute

Vancouver
September_30

~
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WITNESS
Clift, Robert

Coombes,
Peter
Derdowski,
Brian
Dobbin, Murray
Dressel, Laura

ORGANIZATION
Confederation of University
Faculty Associations of
British CoLumbia
End the Arms Race

LOCATION
Vancouver
October 2
Victoria
October 14
Victoria
October 9
Victoria
October15

King City Council
Council of Canadians
B.C. Health Coalition

Victoria
October 8

Duke, Daryl

Vancouver
September 29

Dymond,
William
Fogal, Connie

Chief Negotiator for Canada for
the MAI
Defense of Canadian Liberty
Committee

Vancouver
September 30
Victoria
October 9

Foster, John

University of Saskatchewan

Victoria
October 14

George, Susan

TransnationaL Institute

Vancouver
September 30

Griffin Cohen,
Marjorie
Hadikin,
Hannah
Hardy, Todd

Canadian Centre for Policy
Alternatives
National Action Committee on
the Status of Women
MLA, Yukon Territory

Vancouver
September 30
Victoria
October 14
Victoria
October 8

San Francisco Deputy City
Attorney
Mayor of Port Hardy; Coastal
Communities Network

Victoria
October 9
Vancouver
October 1
Vancouver
September30
Vancouver
October 1

~______________

Hayashi,
Christiane
HelLberg, Russ
HeLlyer, Hon.
Paul
Hoim, Wendy

W. R. HoIm & Associates

Housch, Gary

Prairie Alliance for the Future

I_______________________
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WITNESS

ORGANIZATION

LOCATION

Jackson,
Andrew

Canadian Labour Congress

Victoria
October 15

Johnson, Jon

Goodman Phillips and Vineburg

Victoria
October 15

Keighley, Jef

Canadian Auto Workers

Victoria
October15

Kelly, Keith

Canadian Council of the Arts

Victoria
October15

Klein, Naomi

Victoria
October15

~
Kneen,
Brewster

Vancouver
October 1

Kneen,
Cathleen

Vancouver
October 1

Knoerr, Don

Vancouver
October 1

~
KreissL-DörfLer,
Wolfgang

Member of European Parliament

Victoria
October 8

Lavalle, Ed

College-Institute Educators
Association

Vancouver
October 2

—~

V

Legg, Phillip

B.C. Federation of Labour

Victoria
October15

Leggett, Rev.
Dr. Richard

Anglican Church of Canada,
Diocese of New Westminster

Victoria
October 8

Mackiln, Art

Prairie Alliance for the Future

Victoria
October15

McBane,
Michael

Canadian HeaLth Coalition

Vancouver
October 2

McFarLan, Jim

B.C. Teachers Federation

Victoria
October15_—

McGregor,
Janet

Ministry of Health (B.C.)

Victoria
October 15

Menotti, Victor
Michalos, Alex
~ Mooney, Pat
Roy

—

International Forum on
~
Globalization

Vancouver
September 29

~

Victoria
October 14

I University of Northern British
Columbia

Rural Advancement Foundation
International (Manitoba)

~ Moore, Mayor
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WITNESS

ORGANIZATION

LOCATION
September 29

Moreau, Linda

End Legislated Poverty

Victoria
October 8

B.C. Health Coalition

Victoria
October 8

Neil, Garry

Neil Craig Associates

Vancouver
September 29

O’Day, Ellie

Vancouver Cultural Alliance

Vancouver

Muzin, Fred
~

September 29
O’Neill, Barry

Canadian Union of Public

Victoria

Orbuch, Paul

Employees
Western Governors Association

October 15
Victoria
October 9
Vancouver
October 2
Vancouver
September 30
Victoria
October 9

Parte, Maura
Canadian Federation of
L_______________
Students, B.C.
Paterson,
University of British Columbia
Robert
Peeling, Albert Defense of Canadian Liberty
Committee
RachLis, Dr.
Michael
Ranta, John
Mayor of Cache Creek; Union of
B.C. Municipalities

Victoria

October 8
Vancouver
September 30

Robinson, Ian

University of Michigan

Victoria
October 9

Ruff, Kathleen

Rugmark Canada

Victoria
October 14

Schacter, Noel

Ministry of Employment and
Investment (B.C.)

Vancouver
September 30

Schira, Angela

B.C. Federation of Labour

Victoria
October 15

Faculty of Law, University of
Alberta

Victoria
October 9

Schwanen,
Daniel

C.D. Howe Institute

Vancouver
September 30

Shrybman,
Steven

West Coast Environmental Law
Association

Schneiderman,
David

I
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[ LOCATION

WITNESS

ORGANIZATION

Sigurdson, Tom

B.C. Building and Construction
Trades CounciL

Victoria
October 15

Sinclair, Jim

United Fisherman and Allied
Workers Unions CAW

Vancouver
October 1

Stinson, Steve

Canadian Pulp and Paper
Association

Vancouver
October 1

Stuart, lain

British Columbia School
Trustees Association

Victoria
October 9

Stumberg, Dr.
Robert

Harrison Institute for Public Law

Victoria
October 8
October 9

Swenarchuk,
MichelLe

Canadian Environmental Law
Association

Terry, Saul

Union of British Columbia Indian
Chiefs

Victoria
October 14

Thomas,
Jeffrey

Ladner Downs

Vancouver
September 29

—

I

~ Thomson, R.H.

Vancouver
September 29
September 30

Vancouver
~ September 29

Tyrrell, Bob

Orca Book Publishers

Vancouver
September 29

Villa-Acre, José Ministry of Aboriginal Affairs
(B.C.)

Victoria
October14

Webb, Michael

University of Victoria

Victoria
October 14

Weisbrot, Mark

Preamble Centre for Public
Policy

Victoria
October 14
October15

White, Bob

Canadian Labour Congress

Victoria
October 15

Wilson, Gordon
~

MLA, Powell River-Sunshine
Coast

-

Victoria
October 9

Winter, John

British Columbia Chamber of
Commerce

Victoria
October 8

Wynn-Williams,
Andrew

British Columbia Chamber of
Commerce

Victoria
~October_8

Young, Alan

Environmental Mining Council of
British Columbia
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WITNESS BIOGRAPHIES
Ackerly, Jacquie is second vice-president of the National Anti
Poverty Organization, and executive director of Together Against
Poverty Society in Victoria. Her articles on poverty and human
rights issues have been published by local and regional
newspapers, as well as magazines and newspapers of national
and international scope.
Alimand, Hon. Warren, P.C., Q.C. was a Liberal Member of
Parliament for 31 years. He is president of the International
Centre for Human Rights and Democratic Development, which is
mandated to promote democracy and to defend and promote the
rights set out in the Universal Declaration of Human Rights.
Appleton, Barry is an international Lawyer specializing in NAFTA
law. He is the author of several publications on international
law, including Navigating Nafta: A Concise Guide to the North
American Free Trade Agreement. He is also managing partner of
AppLeton & Associates.
Baird, Larry is the chief of the Ucluelet First Nation and its chief
treaty negotiator, the first nations co-chair of the central region
board in Clayoquot Sound, director of Ma-Mook Development
Corp., which is owned by the centraL region first nations, and a
director of Iisaak Forest Resources Ltd., a new forest company
with the central region chiefs in partnership with MacMillan
BLoedel Ltd. From 1977 to 1986, he served as second vicepresident of IWA Local 1-85 in Port Alberni.
Barutciski, Milos is lawyer practicing in international trade and
investment law. He served on the OECD Business Investment
Advisory Committee during part of the MAI negotiations.
Bocking, Richard has been an expert in water resource issues
and water export for almost 30 years. After producing a film
called Canada’s Water For Sale?, he wrote a book with the
same title back in the 1970s. In 1997, his book Mighty River: A
Portrait of the Fraser touched on many of the issues in today’s
context. In the years between the two books, water issues and
water export were the subjects of several documentary films he
produced for the CBC and in chapters for several books dealing
with water issues.
--

Boyd, David is the executive director of the Sierra Legal Defense
Fund, a national environmentaL Law organization based in
Vancouver representing 20,000 members across Canada.
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Breault, Frank is a farmer and member of the National
Farmers Union. The National Farmers Union is an advocate
for agriculture policies which will ensure dignity and
security of income for family farming while enhancing
agricultural land for future generations.
Bruneau, Dr. William is the immediate past president of the
Canadian Association of University Teachers, an association
representing 28,500 professors and several thousand college
instructors across Canada. At present, he is a history professor at
the University of British Columbia.
Burrows, Mae represented the T. Buck Suzuki Environmental
Foundation, which is a foundation that was founded in 1981 to
work with people in the fishing communities in the commercial
fishing industry on issues related to protecting fish habitat and
water quality. The Suzuki Foundation really believes in the
principle that the essence of sustainability is working with
people who have a direct interest in protecting a resource.
--

--

Cain, Maria is currently on staff with the King City Council in
Washington state. She is a citizen activist and former Councilor
with the City of Bellevue.
Callard, Cynthia is a policy analyst with Physicians for a SmokeFree Canada. Physicians for a Smoke-Free Canada (PSC) is a
national health organization made up of 1,500 Canadian
physicians who wish to reduce the incidence of tobacco-caused
illness through reduced smoking and exposure to second-hand
smoke.
Caplan, Ruth is a representative of the Alliance for Democracy,
a populist movement in the United States founded in 1996 to
pursue social and economic justice and the development of
alternative, democratic, human-sized economic systems that
empower communities and minimize harm to the environment.
She has been active in environmental organizations since 1971.
She is also the author of Our Earth, Ourselves.
Carter, Dr. Peter is secretary of the Canadian Association of
Physicians for the Environment, a national organization of
physicians and academics.
Clarke, Tony is director of the Polaris Institute, which is
mandated to facilitate the capacity of citizen movements to
develop new skills for addressing the challenges of economic
globalization.
Clift, Robert is the executive director the Confederation of
University Faculty Associations of British Columbia, which
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represents university faculty, librarians and other academic staff
at U.B.C., S.F.U., U.Vic and the University of Northern British
Columbia.
Coombes, Peter is president of End the Arms Race, British
Columbia’s largest peace organization.
Derdowski, Brian is in his third term as a Republican member of
the King County council, a regional local government that
includes the city of Seattle and all of the metropolitan area
surrounding Seattle.
Dobbin, Murray represents the Council of Canadians, a public
interest group of 100,000 members in Canada 20,000 members
in British Columbia with 22 local action groups. The Council has
been invoLved in trade issues since its formation in 1985.
—

Dressel, Laura is an executive councilor with the B.C. Nurses’
Union. She is currentLy working as a general duty nurse at
Creston Valley Hospital, but also has experience working in
surgery, maternity and rural nursing.
Duke, Daryl is on the Board of Directors of B.C. Film and the
Friends of Canadian Broadcasting. He is an Emmy-award winning
British Columbian producer for film and TV, and a director and
broadcaster. His television mini-series The Thorn Birds is one of
his best-known productions. He has also written for the Globe
and Mail and other publications.
Dymond, William is the chief federal negotiator on the MAI,
reporting to the Hon. Sergio Marchi, Minister of International
Trade. He has served as Canada’s Ambassador to Brazil, and has
held a variety of assignment within the Department of Foreign
Affairs and International Trade in the areas of international
trade policy and negotiations. He has also served as Chief of the
GATT Division and First Secretary to the Permanent Mission of
Canada to the United Nations in Geneva. Mr. Dymond is the
author of numerous publications concerning international trade
and foreign policy.
Fogal, Connie is a director of the Defense of Canadian Liberty
Committee, registered non-profit society in B.C. She is also the
main applicant in a lawsuit against the federal government to
stop the federal government from committing Canada to the
MA!.
Foster, John is a professor of international human rights at the
college of law at the University of Saskatchewan. He taught
previously at the University of California at San Diego, is a
former executive director of OXFAM-Canada, and has worked in
the area of the United Nations human rights system with the
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United Church of Canada and various ecumenical human rights
organizations, principally the Interchurch Committee for Human
Rights in Latin America.
George, Susan is associate director of the Amsterdam-based
TransnationaL institute, president of l’Observatoire de [a
Mondialization (the Globalization Observatory) in Paris and
author of several books on north-south relations.
Griffin Cohen, Marjorie is an economist and a professor of
women’s studies and political science at Simon Fraser University,
chair of the women’s studies program and chair of the B.C.
office of the Canadian Centre for Policy Alternatives.
Hadikin, Hannah is on the executive of the National Action
Committee on the Status of Women (NAC), which has a
membership of over 650 women’s member groups, representing
approximately three million Canadian women.
Hardy, Todd is the NDP MLA for Whitehorse Centre, Yukon.
Hayashi, Christiane is Deputy City Attorney for the San
Francisco city and ‘:sunty government. She specializes in
government prod. ment, complex contracting and intellectual
property. She evaluated the MAI for the City of San Franciso’s
board of supervisors regarding a resolution opposing the MM.
Hellberg, Russ is chair of the Coastal Community Network
representing roughly 420,000 people up and down the coast. He
is also the mayor of Port Hardy, the regional district director,
and the chair of the midcoast stakeholders of the ferry that
services Port Hardy north to Prince Rupert. He serves as a board
member on Fisheries Renewal and the Forest Alliance.
Hellyer, Hon. Paul is a former Member of Parliament and
Federal Cabinet minister. He is also the author of The Evil
Empire: Globalization’s Darker Side.
Ho[m, Wendy is president of W.R. Holm and Associates. She is
an agricultural economist and has been active in numerous
agricultural organizations, including the Agriculture Institute of
Canada and the B.C. Institute of Agrologists. She is also
contributing author to Water and Free Trade and to the
Canadian Environmental Law Society report ‘tNAFTA and Water
Exports.”
Housch, Gary represents the Prairie Alliance for the Future, an
organization established in July 1998 to work on issues of
concern to the grain industry in Canada.
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Jackson, Andrew is a senior economist for the Canadian Labour
Congress and a research associate of the Canadian Centre for
Policy Alternatives.
Johnson, Jon is a partner in a Toronto law firm. He practices in
the area of international trade and commercial law. He is author
of The North American Free Trade Agreement: A Comprehensive
Guide. He has written several books on international trade law.
Keighley, Jef is a national representative with the Canadian
Auto Workers. He has 25 years’ experience as a labour negotiator
in the mining, manufacturing and service sectors.
Kelly, Keith represented the Canadian Conference of the Arts
which is Canada’s oldest and largest arts advocacy organization,
representing artists, cultural workers, producers, publishers and
film-makers across the country.
Klein, Naomi is a columnist with the Toronto Star. She has
recently written a book on strategies of resistance against
corporate globalization, to be published shortly.
Kneen, Brewster is publisher of the Ram’s Horn newsletter and
the author of four books on food and agriculture.
Kneen, Cathleen is publisher of the Ram’s Horn newsletter.
Knoerr, Don is a member of the Canadian Federation of
Agriculture. He has served on the federal government’s
agricultural Sectoral Advisory Group on International Trade.
(SAG IT)
Kreissl-Dörfler, Wolfgang is a German member of the Green
Group in the European Parliament. He was the rapporteur for
the report containing European Parliaments recommendations to
the European Commission and the Council on the MM
negotiations.
Lavalle, Ed is the president of the College-Institute Educators
Association, a professional organization and trade union
representing 7,000 faculty and some support staff inl9 public
institutions and a number of private institutions in British
Columbia. He is also a faculty member teaching in the areas of
international relations and labour studies.
Legg, PhiLtip is the director of research with the B.C. Federation
of Labour.
Leggett, Rev. Dr. Richard is an Anglican priest and associate
professor of liturgical studies at the Vancouver School of

Special Committee on the Multilateral Agreement on Investment

—

First Report

189

Theology, where he is also faculty liason for the native ministries
degree program.
Mackiln, Art is a member of the Prairie Alliance for the Future.
He is a farmer in Grande Prairie, Alberta. He is a former
president of the National Farmers Union, and has served for 12
years on the Advisory Committee to the Canadian Wheat Board
representing the district that includes northeastern British
Columbia.
McBarie, Michael is the national coordinator of the Canadian
Health Coalition, an umbrella group of seniors, students, health
care providers, trade unions and church groups working to
preserve and expand public health insurance.
McFarlan, Jim is assistant executive director of the B.C.
Teachers Federation. He was formerly a teacher in Burnaby, a
school administrator, a member of the Vancouver School Board
and in the 1970s served as president of the B.C. Teachers
Federation.
McGregor, Janet is the assistant deputy minister of corporate
programs for the B.C. Ministry of Health.
Menotti, Victor is program director of the International Forum
on Globalization, a San Francisco-based international, nongovernment, non-partisan, non-profit organization whose
purpose is to stimulate public debate on the consequences of
economic globalization.
Michalos, Alex teaches political science at the University of
Northern British Columbia.
Mooney, Pat is executive director of the Rural Advancement
Foundation International (RAFI), an international non
governmental organization dedicated to the conservation and
sustainable improvement of agricultural biodiversity, and to the
socially responsible development of technologies useful to rural
societies.
Moore, Mayor formerly chaired the Canada Council and the B.C.
Arts Council and is currently a research professor at the
University of Victoria.
Moreau, Linda has been an activist in the anti-poverty
movement in B.C. since the mid-1980’s. She has worked as a
community organizer with End Legislated Poverty for 10 years.
Muzin, Fred is president of the Hospital Employees’ Union and a
regional vice-president of the Canadian Union of Public
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Employees. He is on leave from his position as a biomedical
electronics technologist at St. Paul’s Hospital in Vancouver.
Neil, Garry is a consultant in cultural policy issues management
and chair of the Cultural Industries Council of Ontario. He is a
former executive director of ACTRA. He has served on the
federal government’s cultural industries SAGIT.
O’Day, Ellie is executive director of the Pacific Music Industry
Association and the current chair of the Vancouver Cultural
Alliance. In 1997 she participated in the Canadian Conference of
the Arts Working Group on Cultural Policy for the twenty-first
Century, which considered the impact of the MAI on Canadian
culture.
O’Neill, Barry is president of the Canadian Union of Public
Employees. He has been involved with the public sector for the
past 22 years, and has held many positions on CUPE committees.
He is also an executive officer of the BC Federation of Labour
and regional vice-president of CUPE Canada. Mr. ONei[l was
presented with an Outstanding Achievement Award from
Southam Newspapers in 1993 for his work in Occupational Health
& Safety.
Orbuch, Paul is counsel to the Western Governors Association, a
Denver, Colorado-based organization of Governors from 18
western states and three island Territories to work on issues of
common interest, such as water policy, grazing lands, public
lands issues and hazardous waste issues.
Parte, Maura is the chairperson of the British Columbia chapter
of the Canadian Federation of Students. The Canadian
Federation of Students is a provincial and national student
organization representing over 400,000 students at the college,
university undergraduate and graduate levels across Canada,
including 100,000 in British Columbia.
Paterson, Robert is a professor of law at the University of British
Columbia, where he teaches international trade and investment
law with particular interest in international commercial
arbitration. He is also on the board of trustees of the
International Commercial Arbitration Centre in Vancouver.
Peeling, Albert is a constitutional lawyer practicing
constitutional law and aboriginal law in Vancouver.
Rachlis, Michael is a community medicine physician practicing in
Toronto. He has worked as a private consultant for governments
and health care organizations, participated in joint government
committees examining health care issues and authored books on
the Canadian health care system including his most recent
—

Special Committee on the Multilateral Agreement on Investment

—

First Report

191

book, with Carol Kushner, Strong Medicine: How to Save
Canada’s Health Care System. He is also an associate professor
in the Department of Clinical Epidemiology and Biostatistics at
McMaster University.
Ranta, John is the mayor of Cache Creek and a member of the
executive committee of the Union of B.C. Municipalities.
Robinson, Ian is a Lecturer in the Department of Political
Science at the University of Michigan. He has worked in the area
of inter-governmental relations for the government of Ontario,
and has written widely on the impacts of the NAFTA. He is also
co-author of State, Society and the Development of Canadian
Federalism. His current research interests are in the area of
comparative and international political economy.
Ruff, Kathleen is a founding member of Rugmark Canada and an
active member of Fair TradeMark Canada, both of which are
international organizations that are linked up to citizens groups
in developing countries to try to promote trade that is
compatible with human rights and environmental standards. She
a former director of the B.C. Human Rights Commission and a
former director of the Court Challenges program that funded
test cases for equality rights under the Canadian constitution.
Schacter, Noel is director in the International Branch of the B.C.
Ministry of Employment and Investment.
Schira, Angela is serving her 4th term as secretary-treasurer of
the British Columbia Federation of Labour. She is also currently
vice-president of the B.C. New Democratic Party, a federal New
Democratic Party council member, a member of the Canadian
Labour Congress’ National Political Action Committee, and a
member of the National Economic Restructuring Committee of
the Canadian Labour Market and Productivity Centre.
Schneiderman, David is a constitutional lawyer and head of the
Centre for Constitutional Studies, an interdisciplinary research
centre housed in the faculty of law at the University of Alberta.
Schwanen, Daniel is a senior policy analyst with the C.D. Howe
Institute, a non-profit research and educational institute in
important matters of public policy.
Shrybman, Steven is the executive director of the West Coast
Environmental Law Association.
Sigurdson, Tom is a representative of the B.C. and Yukon
Territory Building and Construction Trades Council.
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Sinclair, Jim is the vice-president of the United Fishermen and
Allied Workers Union. He is also editor of Crossing the Line, an
examination of the North American Free Trade Agreement from
the Mexican, American and Canadian perspectives.
Stinson, Steve is the director of finance and business issues for
the Canadian Pulp and Paper Association.
Stuart, lain is a school board trustee representing the B.C.
School Trustees Association and their concerns about the
Multilateral Agreement on Investment.
Stumberg, Dr. Robert is a faculty member at the Harrison
Institute for Public Law, Georgetown University, specializing in
local government and allocations of power within federal
systems and the international system.
Swenarchuk, Michelle is the director of International
Programmes with the Canadian Environmental Law Association.
She is also a lawyer specializing in labour, aboriginal rights and
environmental and trade law.
Terry, Saul was elected as a chief in 1973, and remained on
council through to October 1997. He is also president of the
Union of British Columbia Indian Chiefs.
Thomas, Jeffrey is a practicing international trade lawyer at the
firm of Ladner Downs in Vancouver, B.C. and an adjunct
professor at U.B.C. law school.
Thompson, R.H. is a Canadian actor and a director, working in
the television, theatre and film industries. He is also the host of
C.B.C’s “Man Alive.”
Tyrrell, Bob is the publisher of Orca Book Publishers in Victoria.
He is a member of the council of the Association of Canadian
Publishers and a past president of the Association of Book
Publishers of B.C.
Villa-Arce, Jose is the executive director of policy and
implementation for the Ministry of Aboriginal Affairs, with
special responsibility for issues surrounding the Delgamuukw
decision.
Webb, Michael is a professor of political science at the
University of Victoria specializing in international political
economy.
Weisbrot, Mark is research director at the Preamble Center in
Washington, D.C.
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White, Bob is president of the Canadian Labour Congress. He is
currently the president of the Trade Union Advisory Committee
of the OECD.
Wilson, Gordon is the Progressive Democratic Alliance MLA for
Powell River-Sunshine Coast in the British Columbia Legislature.
He lectured and conducted research at Capilano College for 17
years, and holds a masters degree in Economic geography and
Resource Management.
Winter, John is the president of the B.C. Chamber of
Commerce. He is past chair of Tourism Vancouver, trustee of
the Jack Webster Foundation, trustee of the Vancouver Art
Gallery and a cabinet member for the United Way of the Lower
Mainland. He also had a 30-year career with Molson Breweries
throughout Canada and the United States.
Wynn Williams, Andrew is manager of policy development for
the B.C. Chamber of Commerce.
Young, Alan represented the Environmental Mining Council of
British Columbia. He has done extensive work on mining
internationally, mineral development, especially as it relates to
environmental liability and environmental policy. His
organization is a working coalition of about a dozen different
organizations, from the national to the provincial to the local
levels. Its a conservation organization, it’s work focuses on and
starts with the communities in British Columbia and reaches
across Canada to do work on federal and national-level
regulatory issues.
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