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Preface
This background paper is one of several to be released as part of the Administrative Justice
Project. The project, initiated by the Attorney General, is a broad legal and policy review of the
system of administrative justice. Its objectives are to ensure that:
•

administrative agencies meet the needs of the people they serve;

•

their administrative processes are open and transparent;

•

their mandates are modern and relevant;

•

government fulfills its obligations by providing the legislative and policy framework
administrative agencies require to carry out their independent mandates effectively.

The Terms of Reference for the background papers are to ensure that:
•

legislation is based, to the greatest extent possible, on a principled, consistent and clear
articulation of the role and powers of administrative agencies;

•

administrative agencies possess the procedural authority to respond flexibly, effectively
and efficiently to resolve disputes by adjudicative or other means;

•

compelling rationales exist for more than one “layer” of administrative appeal or review;

•

courts and parties have clearer direction regarding the legislature’s intention concerning
matters such as the “standard of review” where a decision is challenged on judicial
review or appeals.

The intent of this and the other background papers is to facilitate informed discussion about steps
government can take to assist the work of administrative agencies. The papers provide a focus
for this discussion and, it is hoped, will result in dialogue and debate within the administrative
justice community. Comment will be taken into account by the Administrative Justice Project
when it drafts a White Paper for release in 2002. There will be a further opportunity for public
input after the White Paper is released, before government decides on what steps it will take.
If the reader is interested, written comments may be forwarded to the author at the following
address prior to May 15, 2002.
Administrative Justice Project
PO Box 9210, STN PROV GOVT
Victoria BC V8W 9J1
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EXECUTIVE SUMMARY
A wide range of adjudicative decisions is made by government officials and administrative
tribunals. These decisions have a profound effect on individuals, businesses and the
environment. For example:
•

the tax assessment for a commercial property can have a significant financial impact on a
business,

•

decisions about forest practices have direct environmental and financial impacts,

•

a human rights decision arising from a denial of employment or rental accommodation
because of race is significant to the person concerned and to the employer or landlord. It
can also have a broader normative effect on the future conduct of individuals.

Since it is inevitable that errors will occur, there is a strong public interest in having appropriate
mechanisms to correct these errors.
One of the difficulties in designing a review mechanism which is both appropriate and will work as
hoped for is the need to bring together a number of disparate elements. A broad range of policy,
legal and practical factors all need to be considered and taken into account. This paper is an
attempt to bring together these different elements and to deal with them in a comprehensive and
organized way. After receiving comment on the current paper, the Administrative Justice Project
anticipates releasing a revised version for use as a guide book to assist those responsible for
designing or modifying mechanisms for reviewing decisions made within the administrative justice
system.
There are three broad ways in which government and tribunal decisions can be reviewed and
corrected: internal review, appeal and judicial review. Certain decision making processes can
also be reviewed by the Ombudsman but he does not have the power to alter individual
decisions.
An enormous spectrum of matters needs to be taken into account when designing a structure for
reviewing original decisions. In addition, there are a significant number of issues on which
decisions should be taken in the design process. The following five step process will assist in
ensuring that all relevant matters are addressed:
Step 1:
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Step 2:

Identify those individual characteristics of the system under review that are
relevant to the review structure.

Step 3:

Take into account three general principles: achieve legislative clarity
wherever possible, avoid unnecessary diversity and seek proportionality
among different review mechanisms.

Step 4:

Make the macro-structural choice of process between internal review, appeal
or reliance solely on judicial review (or a combination of internal review and
appeal).

Step 5:

Make micro-structural decisions on technical matters relevant to the broad
type of review selected in step four.

Policy Goals
The identification of policy goals is an important first step as it determines what the review
process should achieve. There are a number of goals for any regime that reviews original
decisions.
•

fair and just decisions

•

finality

•

consistency

•

accessibility

•

timeliness

•

cost efficiency

Although obtaining fair and just decisions is the most important consideration, none of these
goals is absolute. In some cases, one goal must be weighed against another goal but each goal
should be sought to the greatest extent possible.
Program Area Characteristics
The second step in the design process is to identify key characteristics of the environment within
which the review structure will operate. A review process which works in one program area may
not be appropriate in a different area. These characteristics include factors such as the following:
•

significance of the decision under review

•

the users (characteristics such as education, financial resources and access to lawyers)

•

extent to which the issues are primarily legal, or conversely, the role of policy in reaching
an appropriate decision

•

whether there is a need for special expertise
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•

extent of desire to limit opportunities for political input

•

volume of cases

•

impact on the workload of the courts if there is no appeal to an administrative tribunal

•

culture or environment of the program area within which the tribunal operates

•

available resources.

Three General Principles
Three general principles should be kept in mind when making design decisions. First, legislative
clarity is preferable to uncertainty about how a particular review scheme should operate. Second,
unnecessary diversity between review structures in different program areas should be avoided.
Third, review mechanisms should be proportionate to the gravity and complexity of the issues at
stake.
Choice of Review Process
Step four of the process requires consideration of the advantages and disadvantages of each of
the three broad types of review. For example, an advantage of internal review is that it can be an
easily accessible, quick and cost effective way of rectifying errors. On the other hand, it is
sometimes perceived not to be as impartial as an appeal to an external appeal body. This policy
analysis informs the choice whether to use internal review or appeal, or to rely solely on judicial
review.
Sometimes it is appropriate to have multiple layers of review despite the resulting cost and delay
in achieving finality. A combination of a single layer of internal review coupled with a single layer
of appeal is appropriate in a number of cases. For appeals to court, it is sometimes appropriate
to restrict the ability to take a subsequent appeal from the British Columbia Supreme Court to the
Court of Appeal. With the possible exception of program areas with a very high volume of cases,
multiple layers of internal review and/or multiple layers of tribunal appeal are not appropriate. In
the case of high volume programs, several options exist for achieving fair and just decisions in a
cost effective and timely way.
Technical Matters
Step five requires consideration of a wide range of micro-structural issues which should be
addressed once the larger decision has been made whether to utilize internal review, appeal or to
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rely solely on judicial review. For example, the following are some of the issues which need to be
addressed when a right of appeal is created:
•

Will the appellate entity be a tribunal, court or minister?

•

What should be the grounds of appeal?

•

What remedies should the appeal body have?

•

How much (if any) new evidence should be heard on the appeal?

•

In what circumstances should an appeal board have a power of reconsideration?

In addition to the legislative framework for a review structure, a variety of non-statutory matters
are critical to the successful operation of a review scheme. These matters are beyond the scope
of this paper but include items such as the quality of the members appointed to an appeal tribunal
and the provision of adequate staff and financial resources.
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1

INTRODUCTION

The Issue
The regulatory and administrative role of government has grown enormously during the past
century. Hundreds, if not thousands, of new decisions are made daily about issuing and
canceling licences and permits, providing government benefits and a host of other matters.
These decisions have a profound effect on individuals, businesses and the environment. For
example:
•

the tax assessment for a commercial property can have a significant financial impact on a
business,

•

decisions about forest practices have direct environmental and financial impacts,

•

a human rights decision arising from a denial of employment or rental accommodation
because of race is significant to the person concerned and to the employer or landlord. It
can also have a broader normative effect on the future conduct of individuals.

As a matter of good public administration, mechanisms are needed for reviewing these
adjudicative decisions in those cases where that is appropriate. This paper examines the guiding
principles and options that should be considered when designing structures for reviewing original
decisions.
The statutes of British Columbia contain a kaleidoscopic array of procedures for reviewing original
decisions by government. In many cases, there is no apparent reason why a specific review
mechanism was chosen or, alternatively, a decision was made that there should be no statutory
review mechanism. British Columbia is no different in this respect than most other provinces.
One reason for the present situation is that decisions to create a new review or appeal
mechanism not infrequently are made under significant time constraints as well sometimes as
political constraints.
A second reason is that little has been written about designing review structures. There are no
guidebooks setting out a systematic process for creating a review scheme. One of the difficulties
in designing a review mechanism which is appropriate and will work as hoped for is the need to
bring together a number of disparate elements. A broad range of policy, legal and practical
factors all need to be taken into account. This paper is an attempt to bring together these
different elements and to deal with them in a comprehensive and organized way. Although the
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focus of this paper is strictly on reviewing decisions which have already been made, certain
aspects of the policy discussion are also relevant to the design of processes for making original
decisions.
After receiving comment on the current paper, the Administrative Justice Project anticipates
releasing a revised version as a guide book to assist those responsible for designing or modifying
mechanisms for reviewing decisions made within the administrative justice system.

Policy Reasons for Reviewing Decisions
Why should we be concerned about a mechanism for reviewing decisions? All review or appeal
schemes have obvious drawbacks. One of the goals of any system of justice is to reach finality
so that the parties can continue carrying on their lives. Appeals delay the final resolution of legal
disputes. They also create expense for the parties and more generally for the public who fund
the adjudicative system.
Despite the disadvantages of appeals, there is general agreement that the interests of justice and
fairness outweigh the detriments inherent in even a well functioning appeal structure. The
fundamental reason for reviewing decisions is that errors are made.1 Even the best intentioned
and well informed decision maker will err occasionally. In some cases, a government decision
maker is faced by a high volume of cases, time constraints and sometimes a lack of resources to
make a fully considered decision.2
Error and the desire to correct it is the reason for the existence of appeals from trial court
decisions. For example, a right of appeal on questions of both fact and law exists from decisions

1

The Kerr Report in Australia made this point as follows:
“...there is an established need for review of administrative decisions. We have not
thought this to be a matter of real debate....It is the possibility of error that demonstrates
the need for review. At this point it is sufficient to refer to the cases which presently come
before the Courts and before administrative tribunals under existing procedures to show
that error does occur in the administrative process.
(Commonwealth Administrative Review Committee, Report, Parliament of the Commonwealth of
Australia, 1971, Parliamentary Paper No. 144, p. 3). In a similar vein, the Canadian authors Jones
and de Villars have written:
“The principles of good public administration usually require that at least one level of
appeal exist with respect to any delegate’s decision.”
(Principles of Administrative Law (3rd ed.) (Toronto, 1999), p. 528.)

2

This point was made by the Australian Administrative Review Council in its Report No. 39, Better
Decisions: Review of Commonwealth Merits Review Tribunals (Canberra, 1995), p. 21. This
report is available at http://www.law.gov.au/publications/better_decisions and
http://www.law.gov.au/aghome/other/arc/.
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of the Provincial Court made under the Small Claims Act.3 This need for some form of appeal
mechanism has been recognized for several centuries.4 Error is also the primary reason why
there is a second level of appeal in the court system: i.e., appeals from the Court of Appeal to the
Supreme Court of Canada.5
Implicit in this discussion is the underlying assumption that the correction of errors is a good
thing. Whatever one’s views about Dicey’s formulation of the rule of law doctrine,6 most
Canadians will agree that there is a strong public interest in ensuring that government (and
adjudicative) decisions are made in accordance with the relevant law.7

Scope and Structure of Paper
This paper explores the various mechanisms for reviewing and correcting certain categories of
government decisions, in particular those made within the administrative justice system.
Although existing review and appeal structures are referred to, the paper does not propose
specific changes to these statutory regimes. Its goal is more comprehensive: to describe the
considerations and options that should be taken into account when designing a structure for the
review of an original decision.
3

The appeal lies to the British Columbia Supreme Court: Small Claims Act, R.S.B.C. 1996, c. 430,
ss. 5 and 12(a).

4

The present structure of court appeals dates largely from the 19th century. Since the Judicature
Acts in the 1870’s, English court decisions have been appealable to the Court of Appeal and then
to the Appellate Committee of the House of Lords. (This structure describes the process for
appeals from civil decisions of the courts equivalent to the British Columbia Supreme Court.) For a
fuller discussion of the history of appeals in England, see, for example, J.H. Baker, An introduction
to English legal history (London, 1971), Chapter 7.
A similar process was adopted in British Columbia. From at least 1885, decisions of a Supreme
Court judge were appealable to the Full Court sitting in banc: Appellate Jurisdiction Act, 1885, 48
Vict. (1885), c. 5; see also Judicature Act, 1879, 42 Vict., c. 12, s. 5-7. The jurisdiction of the Full
Court was transferred to the newly created Court of Appeal in 1907: Court of Appeal Act, 1907,
Stats. B.C. 1907, c. 10. Since the late 1800’s, there have been appeals from the provincial appeal
courts to the Supreme Court of Canada. Until the late 1940’s, there was also an appeal from the
Supreme Court of Canada to the Judicial Committee of the Privy Council (sitting in London,
England).

5

Similar second level appeals exist in England to the Appellate Committee to the House of Lords
and in the United States to the Supreme Court of that country. In federal states such as Canada
and the United States with individual provincial (or state) courts of appeal, an additional reason for
a national appellate court is to increase uniformity in the law across the country.

6

The traditional rule of law can be summarized as the rule that everyone, both individuals and the
state, must comply with the law of the land as interpreted by the courts. Put simply, government
and its officials cannot act outside the law; no one is above the law. For two of the many
discussions and critiques of Dicey’s rule of law doctrine, see P.P. Craig, Administrative Law (3rd
ed.) (London, 1994), pp. 4-17 and Ontario, Royal Commission Inquiry into Civil Rights (the McRuer
Report), vol. 1, chap. 3.
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The paper begins by describing the different types of review mechanisms. The following section
describes a five step process for designing a review structure in a particular program area. The
paper then addresses each of these five steps in turn:
•

identifying policy goals

•

identifying relevant characteristics of the program area

•

taking into account certain general principles

•

choosing between internal review, appeal or relying solely on judicial review as the tool
for reviewing decisions

•

making decisions on subsidiary technical matters relevant to the chosen type of review
process.

The final sections of the paper address multiple layers of review and non-statutory matters which
can have an impact on how a review structure works in practice.

2

TYPES OF REVIEW: DEFINITIONS AND EXAMPLES

Overview
This section of the paper provides the background to later sections, which address the underlying
principles and technical options available when designing a structure for reviewing an original
level decision. It sets out some general concepts and outlines the different types of review.
Although it discusses the law on a few specific issues, it does not address the pros and cons of
particular design choices. That discussion is later in the paper, after an examination of the policy
goals for review structures.
“Review“ is a word of many meanings. In this paper, it is used in its broadest sense as referring
to any means of revisiting a decision.8
Review of original decisions can be viewed from two perspectives.

7

This statement deliberately leaves to one side the issue of who should be the ultimate arbiter of
whether a decision is legally appropriate.

8

“Review” can also be used in a number of narrower senses. Sometimes the word is used to refer
to a reconsideration by the original decision maker. In contrast, review decisions by the Workers’
Compensation Review Board are in many respects appeal decisions.
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Procedural Perspective
From a procedural perspective, there are three broad types of review.
The first is internal review. Where a power of internal review exists, the original decision is
revisited and possibly changed by someone within the ministry or agency which made the
decision. Internal review can include review within a ministry by someone other than the original
decision maker as well as reconsideration by the original decision maker.
The second and most important type of review is appeal. An appeal is to someone other than the
original decision maker. Appeals exist only when created by statute.
The third type of review is judicial review. This is a tool used by the courts to review the legality
of the original decision.9 It derives from the supervisory jurisdiction of the superior courts over
administrative tribunals.10
These three types of review are discussed in more detail below.

Functional Perspective
Review can also be considered from the perspective of its purpose or function. In some cases,
review focuses solely on the legality of the original decision. In this type of review, the only
question for the reviewing body is whether the original decision maker acted outside its
jurisdiction or otherwise committed an error of law. The wisdom or correctness of the decision is
not a concern (except to the extent that the decision is so wrong that the decision maker
committed an error of law or acted outside its jurisdiction11). This type of review is what occurs on
judicial review and when there is a statutory appeal restricted to questions of law.
At the other end of the spectrum is the Australian concept of “merits review.” This involves a
complete reconsideration of the case. The focus is on reaching the best possible decision12 at
the time of the review; the focus is not on whether the original decision maker reached an

9

This matter is discussed more fully below at p. 16.

10

This inherent supervisory jurisdiction also extends over inferior courts such as the Provincial Court,
except where removed by statute.

11

This matter is discussed further below. For a detailed discussion, see the Administrative Justice
Project’s Background Paper Standard of Review on Judicial Review or Appeal by Frank A.V.
Falzon, released in December 2001. This paper is available at: http://www.gov.bc.ca/ajp/rpts/.

12

Better Decisions, supra, para. 2.18.
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acceptable decision. The Australian Administrative Review Council described merits review as
follows in its report entitled Better Decisions:13
Merits review is the process whereby an administrative decision of the
government is reviewed “on the merits”: that is, the facts, law and policy aspects
of the original decision are all reconsidered afresh and a new decision -affirming, varying or setting aside the original decision -- is made. Merits review
is characterised by the capacity for substitution of the decision of the reviewing
person or body for that of the original decision maker.
Merits review is often described as a process by which the person or body
reviewing the decision “stands in the shoes” of the original decision maker....This
is because the reviewing person or body, like the original decision maker, must
make findings of fact and apply the relevant law to those findings to make a
decision, having regard also to any relevant government policy.
The council notes later that the “stands in the shoes” metaphor is not entirely accurate since the
reviewing body “will often be asked to consider new or more detailed information” not considered
by the original decision maker.14 An important feature of the Australian merits review is that its
primary purpose is to reach the “correct and preferable” decision at the time of the review.15 The
goal is not just to reach a correct decision; it is to reach the best decision.
This functional categorization of review mechanisms cuts across the procedural categories. Full
merits review can be available in both internal review and external appeal schemes -- depending
on how these schemes are designed. Review strictly for legality is the hallmark of judicial review
and appeals restricted to questions of law.
Review for legality and merits review are opposite ends of the spectrum of review functions.
Other types of review function lie between these two extremes.

Internal Review
Characteristics
Internal review provides a second look at a decision from within the ministry or other agency
which first made the decision. It is a process which takes place after the decision has been
made. Internal consultation before a decision has been made is a different issue.16 Depending

13

Supra, paras. 2.3 and 2.4.

14

Ibid., paras. 2.54 and 2.55.

15

Ibid., paras. 2.9, 2.10 and 2.62; see also para. 2.5.

16

Internal consultation before a decision is made can take several forms. For example, a statutory
decision maker might use a subordinate to assist in collecting information and, where appropriate,
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upon any policy or legal limitations on the scope of the internal review, it can result in a
confirming, varying or reversal of the original decision.
The breadth of an internal review can vary from a mere paper review of the material before the
original decision maker to a process where the concerned person has an opportunity to present
new evidence and submissions to the person conducting the internal review.
Internal review can be structured in a variety of ways. It can be undertaken by the original
decision maker (i.e., reconsideration) or can be done by a different person (or group of persons)
within the ministry or agency. In this latter situation, the internal review verges on being an
appeal.17

Reconsideration
In its strict sense, reconsideration refers to a review by the original decision maker. Subject to
certain common law exceptions, a statutory decision maker does not have power to reconsider its
decision unless that power is granted by statute. Once a statutory decision is made, the decision
maker is said to be functus officio: he has performed his office -- he cannot do it again.18
The following tribunals have an express statutory power of reconsideration:
•
•
•
•

Board of Parole
Employment Standards Tribunal
Labour Relations Board
Land Reserve Commission

•
•
•
•

•

Mediation and Arbitration Board

•

•

Motor Carrier Commission

Residential Tenancy Arbitrators
Utilities Commission
Workers' Compensation Board
Workers' Compensation Board -Appeal Division
Worker's Compensation Board -Criminal Injuries Section

A few statutory decision makers also have an express power to revisit an earlier decision.19

providing a preliminary analysis of the issues. Where it occurs, care must be taken that the
process complies with the requirements of natural justice or procedural fairness as they apply to
the particular decision making process.
17

An example of this is the “review” powers in sections 143 – 145 of the Forest Act, R.S.B.C.1996, c.
157, which create what could be seen as an appeal mechanism within the ministry.

18

See, for example, Chandler v. Alberta Association of Architects, [1989] 2 S.C.R. 848 at paras. 1920.

19

For example, the minister under the Heritage Conservation Act, R.S.B.C. 1996, c. 186, can revisit
his approval of a site alteration permit in certain cases (s. 12(6)).
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In addition to any statutory power of reconsideration, the common law allows a tribunal or other
decision maker to revisit a decision in certain limited circumstances.20 A useful summary of the
law is provided by Macaulay:21
when there is legislative authority to do so, which may be found:
i)

in an express legislative power to reconsider,

ii)

to be implied by other provisions or from the overall
structure of the legislation, or

iii)

to be implied by the nature of the decision-making power
in question;

when it is necessary to correct a clerical error, an accidental error or omission, or
an ambiguity in the decision;
when the decision mandated by statute has not yet been made, or the decision
made is void or voidable for lack of jurisdiction (including breaches or the
principles of natural justice or fairness), or there remains an issue outstanding; or
where the decision in question was procured by reason of fraud, mental disability
or some other circumstance which calls its integrity into question.
Two points are worth noting. First, a breach of natural justice in the process leading to the
original decision creates a jurisdictional nullity, which can be reconsidered under the Chandler
criteria. Secondly, as a general rule, a tribunal or other decision maker does not have power to
reconsider simply because it later concludes that it reached a wrong decision:22
As a general rule, once...a tribunal has reached a final decision in respect to the
matter that is before it in accordance with its enabling statute, that decision
cannot be revisited because the tribunal has changed its mind, made an error
within jurisdiction or because there has been a change of circumstances.
There are nonetheless instances where the courts have upheld reconsideration by a tribunal
because of new evidence or circumstances.23 The continuing litigation around this issue reflects

20

See Chandler, supra.

21

Macaulay and Sprague, Practice and Procedure Before Administrative Tribunals (2001), para.
27A.2(a).

22

Chandler, supra, para. 20. After discussing some of the circumstances in which a tribunal may
revisit an earlier decision, the Supreme Court of Canada also stated (para. 23):
“If...the administrative entity is empowered to dispose of a matter by one or more specified
remedies or by alternative remedies, the fact that one is selected does not entitle it to
reopen proceedings to make another or further selection.”
In Grier v. Metro Internation Trucks Ltd (1996), 28 O.R. (3d) 67 (Ont. Div. Ct.), the factual error in
the first decision was characterized as being so significant that it rendered the original decision a
jurisdictional nullity (and thus within one of the Chandler exceptions); the original decision had been
based on a factual assumption which both parties had erroneously believed to be correct.

23
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the tension between the need for finality and certainty and the desire to have fair and just
decisions reached in as efficient a manner as possible.
Common law powers of reconsideration are apparently not excluded where the empowering
statute expressly grants a power of reconsideration in limited but different circumstances.24

Appeal
Characteristics
An appeal is a review by someone other than the original decision maker. Appeals are typically
to a tribunal at arm’s length from government or to the courts. Some statutes also provide for
appeals to the minister responsible for the ministry within which the decision was originally
made25 or to some other person in that ministry.26 In the case of appeals to someone within the
same ministry, it can be a moot point whether they are best described as an appeal or a form of
internal review.
There is considerable variety in rights to appeal to court. When the appeal lies to the British
Columbia Supreme Court, the appeal usually if not always exists as of right.27 When the appeal
is directly from a tribunal to the Court of Appeal, leave of the Court often has to be obtained
before the appeal can be actually commenced.28 In those cases, where the appeal is initially to
the British Columbia Supreme Court, restrictions are sometimes placed on the normal right to
appeal29 from that court to the Court of Appeal. Leave from the Court of Appeal is required
before an appeal may be commenced.30

24

Atchison v. Workers’ Compensation Board, 2001 BCSC 1661. Section 96.1(2) of the Workers
Compensation Act gives the Appeal Division a reconsideration power where new evidence has
come to light. The court rejected the argument that this legislative provision ousted the common
law ability of a tribunal to reconsider its decision in certain other circumstances (paras. 15-19).

25

E.g., Social Service Tax Act, R.S.B.C. 1996, c. 431, s. 118.

26

E.g., Gas Safety Act, R.S.B.C. 1996, c. 169, s. 25.

27

I.e., leave to appeal is not required before the appeal can be initiated: e.g. Medicare Protection
Act, R.S.B.C. 1996, c. 286, s. 43(1).

28

E.g., Securities Act, R.S.B.C. 1996, c. 418, s. 167(1). In certain cases, some but not all of a
tribunal’s decisions are appealable.

29

Court of Appeal act, R.S.B.C. 1996, c. 77, s. 6(1)(a).

30

E.g., Medicare Protection Act, R.S.B.C. 1996, c. 286, s. 43(2). Another possibility is to borrow from
the court system and remove entirely the right of appeal to the Court of Appeal from a particular
decision of the British Columbia Supreme Court. A decision of the Provincial Court made under the
Small Claims Act can be appealed to the British Columbia Supreme Court but no further; the
normal right (under the Court of Appeal Act) to appeal a Supreme Court decision to the Court of
Appeal has been removed by section 13(2) of the Small Claims Act, R.S.B.C. 1996, c. 430.
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Appendix A provides data on the nature of the appellate body to which an appeal lies from
tribunals covered by the Administrative Justice Project. It does not include data on appeals from
other tribunals31 or from other government decision makers.32
The scope or grounds of appeal vary from merely reviewing legal questions all the way to a
complete review of all the merits: questions of fact and law as well as the exercise of discretion.33
In some cases, the statute states that the appeal is limited to questions of law. This happens
most frequently when the appeal is to court34 but also occurs in the case of at least two tribunal
appeals.35 In a few cases, the appeal provision states that the appeal is on questions of both fact
and law.36 In the majority of cases, however, the statute does not expressly address the grounds
of appeal. This is the broadest scope of appeal since it typically allows review of a discretion
exercised by the original decision maker.37
A variety of remedial authority can be given to an appellate tribunal. The fullest remedy is where
the appellate entity can make any decision which the original decision maker could have made.
This is the primary remedial power vested in appeal courts38 and is available to most appeal
tribunals under their empowering legislation. A few tribunals, however, have a more restricted
remedial power. For example, the BC Benefits Appeal Board is limited to confirming or reversing
31

For example, tribunals of self-regulated professions are not included. A list of agencies included in
the Terms of Reference of the Administrative Justice Project is available at
<http://www.gov.bc.ca/ajp/terms/ajp_agencies.htm>.

32

For example, section 102 of the Health Act creates a right of appeal to the British Columbia
Supreme Court from orders made under that Act by medical health officers and others.

33

Some types of decision require (or permit) little exercise of discretion if a certain set of facts is
found to exist. On the other hand, some decision makers have the obligation to make discretionary
judgments. For example, section 12(1) of the Liquor Control and Licensing Act, R.S.B.C. 1996, c.
267, gives the general manager a discretion to determine and take into account the “public interest”
when deciding whether to issue a licence for the sale of liquor. His discretion also extends to
imposing appropriate terms and conditions on the licence. Remedial powers are frequently
discretionary. For example, under section 15(2) of the Medicare Protection Act, R.S.B.C. 1996, c.
286, the Medical Services Commission has considerable discretion about the choice of action it will
take if it is satisfied that certain events have happened in relation to a practitioner.

34

E.g., Forest Appeals Commission and the Mineral Tax Review Board. In the case of appeals from
the Mineral Tax Review Board (as well as the Property Assessment Appeal Board), the appeals are
by way of stated case.

35

Liquor Appeal Board and BC Benefits Appeal Board.

36

Employment Standards Tribunal, Forest Appeals Commission, Public Service Appeal Board and
Workers' Compensation Board -- Appeal Division.

37

The extent, however, to which the appellate body will interfere with the exercise of discretion by the
original decision maker depends on the amount of deference (if any) accorded by the appeal body
to the original decision maker. See the discussion below on the standard of review at p. 14.

38

See Court of Appeal Act, R.S.B.C. 1996, c. 77, s. 9(1)(a) and Supreme Court Act, R.S.C. 1985, c.
S-19, s. 45.

March 2002

ADMINISTRATIVE JUSTICE PROJECT

Page 12

Reviewing Original Decisions: Guiding Principles and Options
A Background Paper for the Administrative Justice Project

the decision under appeal.39 In addition to other remedial powers, some tribunals have the power
to remit a matter back for reconsideration by the original decision maker.40 In a few cases,
legislation is silent on the remedial powers of an appellate tribunal.41
Two further topics warrant separate consideration.

Modes of Appeal (How Much New Evidence?)
Should the appellate decision maker focus on the evidence and material considered by the
original decision maker or should she consider additional evidence which the appellant may want
her to take into account? There is a range of modes of appeal.
In one type of appeal, the appellate body considers only whether the original decision maker
made the correct decision based upon the material in front of her. This is referred to as a pure
appeal or an appeal on the record.42 At the other end of the spectrum is an appeal de novo (or
trial de novo). In this type of appeal, the appellate body starts from the very beginning by hearing
the evidence afresh. The Court of Appeal has described the difference between a pure appeal
and a de novo appeal as follows:43
A trial de novo ignores the original decision in all respects, except possibly for the
purposes of cross-examination. A true appeal focuses on the original decision
and examines it to determine whether it is right or wrong, flawed or unflawed.
In between these two ends of the continuum is a range of hearings where varying degrees of new
evidence may be considered44 but the underlying issue remains whether the original decision is
correct or should be reversed or varied in some way.
In the absence of a contrary indication in the legislation creating the appeal, the strict law is that a
statutory appeal is to be conducted as an appeal on the record.45 Put another way, there is

39

BC Benefits (Appeals) Act, R.S.B.C. 1996, c. 25, s. 5(7).

40

E.g., the Environmental Appeal Board: Waste Management Act, R.S.B.C. 1996, c. 482, s. 47(a).

41

E.g., Community Care Facility Appeal Board: Community Care Facility Act, R.S.B.C. 1996 c. 60;
Although this Act in section 15(6) references a number of the powers of the Commercial Appeals
Commission, these powers do not include the remedial powers in section 18 of the Commercial
Appeals Commission Act, R.S.B.C. 1996, c. 54.

42

The “record” consists generally of the decision by the original decision maker as well as the
evidence and submissions considered by her.

43

Dupras v. Mason, B.C.C.A., November 3, 1994, Vancouver Registry Nos. CA016932, etc., para. 15
per Lambert J.A. (writing for a panel of five justices of appeal).

44

The criteria for whether new evidence should be admitted can extend from the relatively strict rule
used by the Court of Appeal to a considerably laxer standard.
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power to conduct an appeal de novo only where that power is given by statute. A few tribunals
have a clear power to conduct de novo appeals.46 Since most of the remaining appellate
tribunals have a power to compel the production of evidence, they clearly have the power to
conduct something other than an appeal purely on the record. Many appeal tribunals conduct
what is sometimes referred to as a “rehearing.”47 This term is used to describe a hearing where
considerable new evidence is heard but the focus remains on whether the original decision was
incorrect.48

Standard of Review
To what extent should the appellate body give deference to the original decision maker rather
than make what it feels is the best decision? Like other matters such as grounds of appeal and
how much new evidence can be heard on the appeal, the standard of review affects the ability
(and willingness) of an appellate body to second guess the original decision maker.
The law on this issue is examined in detail in a background paper previously released by the
Administrative Justice Project: “Standard of Review on Judicial Review or Appeal“ by Frank A.V.
Falzon.49 Although the issue can arise in the case of appeals to a tribunal, it has greater practical
importance when the appeal is to a court.
The courts use varying degrees of deference when hearing appeals (or judicial reviews) from a
tribunal:50
The various standards of review are properly viewed as points occurring on a
spectrum of curial deference. They range from patent unreasonableness at the
45

Kucher (c.o.b. Webster’s Coroner Child Care Centre) v. Benson, January 23, 1995, B.C.S.C.,
Vancouver Registry No. A943253, para 43; Van Unen v. W.C.B., 2001 BCCA 0262 at paras. 40-41;
and Wilson v. Canada (Indian Registry, Registrar), November 5, 1999, B.C.S.C., Vancouver Reg.
No. A982935 at paras. 11-15; McKenzie v. Mason, October 2, 1992, B.C.C.A., Vancouver Registry
Nos. CA014197 and CA014248; Dupras, supra.

46

The Environment Appeal Board has the power “to conduct an appeal by way of a new hearing”:
Pesticide Control Act, R.S.B.C. 1996, c. 360, s. 15(6). The courts have held that the Property
Assessment Appeal Board has an inquisitorial function and must base its decision on all the
evidence presented to it: British Columbia (Assessor of Area No. 10 -- Burnaby/New Westminster)
v. Haggerty Equipment Co., May 30, 1997, B.C.S.C., Vancouver Reg. No. A970220. Conversely,
there is one tribunal where the statute is explicit that the appeal is on the record: Liquor Appeal
Board.

47

Cf. Evan, Janish, Mullan and Risk, Administrative Law (1995) (4th ed.) at p. 609.

48

Anecdotal information suggests that at least some of these Boards conduct de novo appeals.

49

The paper addresses the possibility of statutory clarification of the standard of review; it is available
at the Administrative Justice Project’s website: http://www.gov.bc.ca/ajp/rpts/.

50

Canada (Deputy Minister of National Revenue) v. Mattel Canada Inc., 2001 SCC 36 at para. 24.
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more deferential end of the spectrum, through reasonableness simpliciter, to
correctness at the more exacting end of the spectrum.
At the risk of oversimplifying a complex area of the law, the courts apply a “pragmatic and
functional” approach to determine the appropriate level of deference intended by the legislature:
There are four factors that are used to determine the appropriate degree of curial
deference: (i) privative clauses; (ii) relative expertise of the tribunal; (iii) the
purpose of the Act as a whole and the provision in particular; and (iv) the nature
of the problem: a question of law or fact? None of the four factors is alone
dispositive....
The existence of a right of appeal is the converse of a privative clause. A right of appeal is a
factor indicating less deference than might otherwise be appropriate51 but, like all the other
factors, it is not determinative. Notwithstanding a right of appeal, courts sometimes grant more
deference than exists under the correctness standard.52

Existing Diversity
There is enormous variety in the structure of appeals. In some cases the reason for a particular
choice is apparent; in other cases, historical accident is probably the reason. This situation is not
different from other jurisdictions. In 1968, Chief Justice McRuer wrote in his Ontario Royal
Commission Report:53
Our survey of statutory appeals, which we shall discuss in detail later, has
indicated that there is no uniformity and that constitutional principles which ought
to govern have not been applied.
...
There is an apparently inexplicable variation in the right of appeal from decisions
of tribunals in the same class....

51

E.g., Committee for Equal Treatment of Asbestos Minority Shareholders v. Ontario (Securities
Commission), 2001 SCC 37 at para. 49; Pushpanathan v. Canada (Minister of Citizenship and
Immigration), [1998] S.C.R. 982 at para. 30; Canada (Director of Investigation and Research) v.
Southam Inc., [1997] S.C.R. 748 at para. 46; Pezim v. British Columbia (Superintendent of
Brokers), [1994] S.C.R. 557 at paras. 62-63.

52

E.g., Committee for Equal Treatment, supra, at para. 49; Pezim, supra, at para. 84.

53

Ontario, Royal Commission Inquiry into Civil Rights (1968), p. 229. The “constitutional principles”
referred to by Chief Justice McRuer include the need to ensure that all powers conferred by the
legislature are exercised in accordance with the law: see, e.g., page 51 of his Report.
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In 1997, the Nova Scotia Law Reform Commission made the following comment about the
diversity of appeal practices in that province:54
Not only are there literally hundreds of different pieces of legislation with different
wording as to the authority of the appellate body, but there are also a multitude of
different informal and formal practices followed by these appeal tribunals.
Consequently, if a member of the public, with or without a lawyer, embarks on
one of these statutory appeals it is never precisely clear, unless he or she can
become familiar with the actual practices of the administrative tribunal, as to the
nature and scope of the appeal hearing itself, or the ultimate jurisdiction of the
appeal body to deal with the first decision. There is also a significant variation in
the procedural requirements and details of each agency.
In a similar vein, the Leggatt Report in 2001 described the tribunal appeal system in England as
follows:55
The current structure of appeal routes is haphazard, having developed alongside
the unstructured growth of the tribunals themselves.
One goal of this paper is to help provide a rational basis for design decisions so that terms such
as “haphazard” and “inexplicable variation” will not apply to future appeal and other review
structures in British Columbia.

Judicial Review
Characteristics
Judicial review is a tool used by the courts to review the legality of decisions by tribunals, inferior
courts and a range of decisions by government.56 It deals with legal errors relating to substantive
matters as well as to procedural matters (e.g., a breach of natural justice). To use more technical
language, judicial review is based on the inherent supervisory jurisdiction of the superior courts
over inferior courts and certain other decision makers. In British Columbia, this supervisory
jurisdiction is exercised by the Supreme Court of British Columbia. The substantive law on when

54

Nova Scotia Law Reform Commission, Agencies, Boards and Commissions: The Administrative
Justice System in Nova Scotia, Final Report (1997), online:
http://www.chebucto.ns.ca/Law/LRC/admin2.html.

55

Sir Andrew Leggatt, Tribunals for Users One System, One Service: A Report of the Review of
Tribunals by Sir Andrew Leggatt (2001), para. 6.8; online: http://www.tribunalsreview.org.uk/leggatthtm/leg-00.htm.

56

For example, in the absence of a right of appeal, judicial review would be available in appropriate
circumstances to address legal errors by a bureaucrat in revoking a licence or refusing to give a
benefit such as social assistance.
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judicial review can be obtained is primarily common law with a few alterations by the Judicial
Review Procedure Act.57
The focus of judicial review is on the legality rather than the merits of the decision under review.
The question is not whether the decision is correct on the merits but whether the decision maker
committed a legally reviewable error in reaching the decision. Did the decision maker act outside
his jurisdiction or otherwise commit an error of law?58 In this sense, the scope and purpose of
judicial review is different from appeal.59
Jurisdictional error can result from substantive errors such as wrongly interpreting a statutory
provision. It can also result from procedural errors such as a failure to give notice prior to making
a decision in those cases where notice is required by the rules of natural justice or procedural
fairness.
The remedies available by judicial review, although statutory under the J.R.P.A., are based on the
common law remedies. From the perspective of reviewing a decision which has already been
made, the most important remedy is relief in the nature of certiorari.60 Certiorari was the
prerogative writ used to quash or set aside a decision. The significance of this is that the
reviewing court cannot substitute its decision for that of the decision under review. The court can
only set aside the earlier decision, with the result that the original decision maker must make a
decision a second time.61

57

R.S.B.C. 1996, c. 241. In addition to a few alterations to the substantive law, the Judicial Review
Procedure Act (J.R.P.A.) modified the common law procedures for seeking judicial review. It sets
out the process which must be followed when making an application for judicial review.

58

Judicial review (by way of an order in the nature of certiorari) is available for intra-jurisdictional
errors of law on the face of the record. Although judicial review does not focus on the merits of the
original decision, decisions which are seriously wrong on the merits will be reviewable for legal
error if the court concludes, for example, that the decision is patently unreasonable.

59

Despite this important difference in the purposes of judicial review and statutory appeals, the
difference may not be that great between judicial review and an appeal to court (especially if the
appeal is limited to questions of law). See the discussion above on the standard of review on
appeals. There are, however, practical matters which may suggest that a statutory appeal to court
is preferable to relying on judicial review; these are discussed below at page 40.

60

Judicial Review Procedure Act, s. 2(2)(a). As the result of section 7 of the J.R.P.A., the court is
now able to set aside a decision in those cases where the applicant is entitled to a declaration. A
declaration merely declares rights; it does not have the legal effect of setting aside a decision. One
of the benefits of the Judicial Review Procedure Act is that it eliminated many of the pitfalls caused
by the technical rules governing the availability and scope of the prerogative writs (certiorari,
mandamus and prohibition) and the private law remedies of declaration and injunction.

61

In those cases where the original decision was made by a panel of a tribunal, a different panel can
make the second decision. Sections 5 and 6 of the Judicial Review Procedure Act address the
ability of the court to give direction to the decision maker.
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The rationale for judicial review was graphically explained by Southin J.A. in a recent decision of
the Court of Appeal:62
It is the duty of the Queen’s judges to ensure that all those upon whom, by
enactment of the Legislature (Her Majesty by and with the advice and consent of
the Legislative Assembly of the Province of British Columbia), powers of decision
have been conferred, remain within the powers thus conferred. In other words,
those persons (tribunals) upon whom powers have been conferred, must be
prevented by orders in the nature of certiorari and prohibition from arrogating to
themselves powers which were not conferred and required by orders in the
nature of mandamus to exercise their powers as the Legislature intended.
...
The Queen’s judges did not have, before the enactment of the Judicial Review
Procedure Act, and were not given by it, a roving commission to find fault with
decisions within the scope of the powers conferred. A judge conducting a judicial
review is not sitting in appeal. He or she is deciding whether the tribunal acted
within its jurisdiction.
As a general rule, judicial review is always available if the applicant can meet the requirements
for obtaining a remedy. There are, however, two ways in which the availability of judicial review
can be affected. If a statutory appeal exists from the decision under review, the reviewing court
will normally exercise its discretion to deny a remedy on the basis that the applicant has not
exhausted other available remedies (i.e., appeal). Conversely, if there is no statutory appeal,
judicial review is normally be the only way of seeking a legal reversal of the decision.
The second way in which judicial review can be restricted is by a privative clause.

Privative Clauses
A privative clause is a legislative provision intended to limit the availability of judicial review. The
privative clause in the Workers’ Compensation Act is a lengthy example of this type of provision:63
The board has exclusive jurisdiction to inquire into, hear and determine all
matters and questions of fact and law arising under this Part, and the action or
decision of the board on them is final and conclusive and is not open to question
or review in any court, and proceedings by or before the board must not be
restrained by injunction, prohibition or other process or proceeding in any court or
be removable by certiorari or otherwise into any court, and an action must not be
maintained or brought against a governor, officer, appeal commissioner or
employee of the board in respect of an act, omission or decision done or made in
the belief that it was within the jurisdiction of the board; and, without restricting
the generality of the foregoing, the board has exclusive jurisdiction to inquire into,
hear and determine….
62

Dissenting on another issue in Taku River Tlingit First Nation v. Ringstad, 2002 BCCA 59 at paras.
18 and 20.

63

Workers’ Compensation Act, R.S.B.C., c. 492, s. 96 (1).
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Most privative clauses are considerably shorter but there is much variation in content.64
The existence of a privative clause is a factor that a court takes into account when deciding how
much (if any) deference it should give the tribunal under review.65 This standard of review issue
is discussed above in the context of appeals.66

Role of the Ombudsman
The mandate of the ombudsman includes reviewing a broad range of decisions.67 The office of
the ombudsman performs an important role with respect to both individual decisions and systemic
issues; however, he does not have the power to reverse or change a decision. His remedial
powers are solely to report and recommend. For this reason, the ombudsman is not dealt with as
one of the mechanisms for correcting an original decision.68

64

Privative clauses can contain one or more of the following: (i) a finality clause, (ii) a no certiorari
clause and (iii) an exclusive jurisdiction clause; cf., Jones and de Villars, Principles of
Administrative Law (3rd ed.) (Carswell, 1999), pp. 694-695. For recent comments by the Supreme
Court of Canada on the content of privative clauses, see, for example, Pasiechnyk v.
Saskatchewan (Workers’ Compensation Board), [1997] 2 S.C.R. 890 at para. 17; Pushpanathan v.
Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982 at para. 30; Ivanhoe Inc. v.
United Food and Commercial Workers, Local 500, 2001 SCC 47 at para. 24; United Brotherhood of
Carpenters and Joiners of America, Local 579 v. Bradco Construction Ltd., [1993] 2 S.C.R. 316 at
paras. 24 and 27; and Canada Safeway Ltd. v. Retail, Wholesale and Department Store Union,
Local 454. [ 1998]1 S.C.R. 1079 at para. 59.

65

See below for a discussion of using a privative clause when the review scheme is either appeal
(page 68) or relying solely on judicial review (page 73).

66

For a full discussion of the effect of privative clauses on judicial review, see the Administrative
Justice Project’s Background Paper Standard of Review on Judicial Review or Appeal by Frank
A.V. Falzon, released in December 2001. This paper is available at:
http://www.gov.bc.ca/ajp/rpts/.

67

In those cases where a complainant has a right of appeal from the decision in question, the
ombudsman does not have jurisdiction to investigate the complaint until after the appeal has been
resolved or until the time limit for launching the appeal has passed: Ombudsman Act, R.S.B.C.
1996, c. 340, s. 11(1)(a).

68

Similarly, the Australian Administrative Review Council did not address the role of the ombudsman
in its report Better Decisions, supra, p. 9, footnote 28.
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3

DESIGNING A REVIEW STRUCTURE: A FIVE STEP
PROCESS

A significant range of variables must be understood and taken into account if one is to make
informed decisions in designing a review process. These variable factors include policy goals,
legal matters, practical issues and the program environment within which the process will exist.69
The following five step process may assist in selecting an appropriate review structure:
Step 1:

Identify the policy goals for the proposed review structure.

Step 2:

Identify those individual characteristics of the system under review which are
relevant to the review structure.

Step 3:

Take into account three general principles: achieve legislative clarity
wherever possible, avoid unnecessary diversity and seek proportionality
among different review mechanisms.

Step 4:

Make the macro-structural choice of process between internal review, appeal
or reliance solely on judicial review (or a combination of internal review and
appeal).

Step 5:

Make micro-structural decisions on technical matters relevant to the broad
type of review selected in step 3.

From one perspective, these steps are somewhat arbitrary and suggest a more linear process
than what is in fact required. Although it is useful to begin the process by deciding what one
hopes to achieve (step one), it is possible that the policy goals of the process may need to be
revisited after consideration of the program environment within which the review structure will
operate (step two). Nonetheless, the advantage of a clearly delineated process is that it helps
ensure that critical matters are not overlooked but instead dealt with in an appropriate way.
The five steps fall into two broad groups. The first three deal with policy factors. In contrast,
steps four and five address the choices or options available in designing a review structure.
69

A similar point has been made earlier by Terence G. Ison (“’Administrative Justice’: Is It Such a
Good Idea”, in Administrative Justice in the 21st Century ed. by Harris and Partington (Oxford,
1999) 20 at p. 35):
“The existence and nature of any structure for review or appeal can only be decided
intelligently in a study of a particular subject area, including empirical research, looking at
the goals of the system, and analyzing the best ways of achieving those goals.
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The design process requires an assessment of a broad range of matters. Few people have the
in-depth knowledge and experience to assess properly the complete range of policy, program
area, legal and practical matters which need to be taken into account. For this reason, the design
process should usually be undertaken by a small team of individuals each of whom brings his or
her own perspective and expertise to the design process.
Before turning to the individual steps, a few general comments on steps one and two will help set
the stage. A wide variety of policy factors are relevant in identifying an appropriate appeal or
review structure. These factors fall into two groups. First are those factors which can be
described as policy goals for any review regime (step one). The second group consists of other
factors which should be taken into account when designing a review structure (step two).
Some of the policy factors discussed below are more important than others; some compete with
other factors. None can be viewed as absolute. They are probably best viewed as a matrix of
factors, all of which should be taken into account but whose individual importance may vary from
program area to program area.70 Although the focus is on program specific review structures, the
option of a consolidated appeal tribunal is also addressed.
For the most part, this policy discussion is premised on the assumption that some form of
statutory appeal or review mechanism is appropriate in a particular case. A decision, however, to
rely solely on judicial review will in some situations raise many of these policy issues.

4

POLICY GOALS: STEP ONE

The first step is to decide where one wants to go. Only then can one make an informed decision
about how to get there. At the risk of stating the obvious, intelligent design choices can be made
only if decisions have first been made about the objectives of the proposed review scheme.71
There are a number of policy goals for any regime of reviewing original decisions:
•

Fair and just decisions

•

Consistency

•

Timeliness

•

Finality

•

Accessibility

70

Cf. Ison, ibid. pp. 33-37.

71

Cf. the discussion in Better Decisions, supra, p. 9.
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•

Cost efficiency

None of these goals is absolute. In some cases, particular goals must be weighed against other
goals. All need to be taken into account when making a decision about appropriate appeal and
review structures (and procedures) for a particular program area. A decision must, however, be
made about their relative priority within a program area.

Fair and just decisions
The single most important goal is to maximize the opportunity for obtaining fair and just
decisions.72 It is the underlying reason for appeals in the judicial system and why most
administrative appellate bodies have been created. Reaching a fair and just decision is obviously
important to the individual in the case but there is also a larger public interest in the due
administration of justice in the operation of government programs.
There are two aspects to reaching fair and just decisions. First, for lack of a better word, one
wants substantively “good” decisions. This means that they are legally and factually correct and
(where appropriate) informed by an understanding of the relevant policy factors. The Australian
Administrative Review Council describes this goal as reaching the “correct and preferable
decision”.73
The second aspect of a fair and just decision is that the process leading to the decision be fair.
The decision maker should comply with the applicable rules of natural justice or procedural
fairness. Although the specific content of these rules depends on the circumstances of the case,
the fundamental procedural rule is that the decision maker must listen to the party affected by the
decision.74 In practice, this usually includes, as a bare minimum, the right to know the case
against you and an opportunity to be heard. Apart from procedural matters, natural justice also
addresses the issue of bias.75

72

Although of critical importance, it must sometimes be balanced against other goals, in particular the
need to achieve finality in a timely way. See the discussion of competing goals below at page 27.

73

Better Decisions, supra, paras. 2.5 and 2.9-2.11.

74

Audi alteram partem, literally “listen to the other side”.

75

Nemo judex in sua causa, literally “no one should be judge in his own case”.
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Consistency
Consistency is a significant factor in the quality of a final decision:76
It is a basic principle of the administration of justice that like cases should be
decided alike.
The result for the courts is the doctrine of stare decisis: a court is bound by earlier decisions of
the same or higher courts. This is the doctrine of precedent. For the most part, administrative
tribunals are not bound by precedent in the way that courts are. Since tribunals are expected to
exercise their discretion in each individual case, a tribunal is unlikely ever to echo the following
comment by a senior English judge:77
I am unable to adduce any reason to show that the decision which I am about to
pronounce is right...But I am bound by authority which, of course, it is my duty to
follow.
Consistency nonetheless remains a factor in fairness. If two cases identical in all significant
respects are decided in different ways, there will (at least in one sense) be a failure of justice.
The law will have treated two people in an unequal fashion.78
Issues of consistency can arise in two contexts. The most obvious is where a single decision
maker reaches inconsistent decisions. For the purposes of designing an appeal structure,
however, the more significant situation is where the decisions under appeal are made by a
number of different decision makers.79

Timeliness and finality
Timeliness and finality are two closely related goals. Any justice system should obtain finality in
as timely a fashion as possible. This point is recognized in the Rules of the British Columbia
Supreme Court:80
The object of these rules is to secure the just, speedy and inexpensive
determination of every proceeding on its merits.
76

Rupert Cross, Precedent in English Law (3rd) (Oxford, 1977). p. 4.

77

Olympia Oil & Cake Co. Ltd. v. Produce Brokers Ltd., (1915) 112 L.T. 744 at p. 750, quoted in
Cross, supra, at p. 37.

78

Cf. Nova Scotia Law Reform Commission, Agencies, Boards and Commissions: The Administrative
Justice System in Nova Scotia (Final Report) at pp. 4-5 of the online version of the section entitled
“The Administrative Justice System in Nova Scotia”: http://www.lawreform.ns.ca/systemABC2.html;
and Better Decisions, supra, paras. 2.11 and 3.153.

79

This matter is explored more fully below, see at page 43 and footnote 222.

80

Rule 1(5).
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Delay causes inconvenience, expense and frustration. To use a well worn maxim, “Justice
delayed is justice denied.”
The importance of finality was recently referred to by the Supreme Court of Canada in the context
of court litigation:81
The law rightly seeks a finality to litigation. To advance that objective, it requires
litigants to put their best foot forward to establish the truth of their allegations
when first called upon to do so. A litigant, to use the vernacular, is only entitled
to one bite at the cherry.
Although the courts place less emphasis on the need for finality in the administrative tribunal
context than in litigation, it is still important.82
When addressing timeliness, two perspectives should be kept in mind. First is the timeliness with
which a case is handled within the review structure; this includes time in the court system when
there is a statutory appeal to court. The second perspective requires consideration of the speed
with which finality would be reached if no statutory review structure existed. In that situation, a
certain number of cases would proceed to court on judicial review, with the possibility of appeals
from the initial court decision to the Court of Appeal and in some cases to the Supreme Court of
Canada.
There are a number of reasons for delay that can occur in an administrative review scheme.
These possible sources of delay are all factors which should be considered when designing a
structure for reviewing decisions. At the macro-structural level, there is the obvious point that
multiple layers of review take longer than a single layer, if all other factors are equal. At the
micro-structural level, there are a number of technical matters which will either promote or
minimize delay. For example, a statutory scheme may contain procedural rules which build in
steps each of which may create delay. On the other hand, a statutory regime may contain time
limits within which, for example, a case must be heard by the tribunal. A sometimes important
source of delay is a high volume of cases, which can result in backlogs. A tribunal’s ability to deal
with a large number of cases in a timely fashion is affected, in part, by the human and financial
resources available to it.

81

Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44 at para. 18.

82

In Chandler, supra, the Supreme Court of Canada noted that “...there is a sound policy reason for
recognizing the finality of proceedings before administrative tribunals” (para. 20) but then said that
there should be more flexibility for certain tribunals to reconsider their decisions than is appropriate
for courts (paras. 21 and 22). See the discussion of reconsideration above at page 10.
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A further factor which can affect the speed with which a case is resolved is the case management
system within the tribunal itself. A number of appellate tribunals periodically revisit their case
management systems in order to expedite the way in which cases are handled.
In those cases where settlement is appropriate, early resolution of a dispute obviously reduces
any delay in achieving finality.83
Yet another factor which can affect the speed with which finality is reached by an appellate
tribunal is the nature and quality of the decision under appeal. An appeal focused on one or two
discrete points of law can be heard and decided more quickly than a case which requires a de
novo hearing.
This brief discussion of matters which can affect the timeliness with which a review process
operates will be revisited below in the discussion of specific review options.

Accessibility
Accessibility is another goal for consideration. A good justice system will be as accessible as
possible to the people using it. This point lies behind one of the guiding principles of the
Administrative Justice Project: to foster “accessible programs that are easy to use and
understand.”84 A review structure is of little use if individuals do not have access to it.
Accessibility has several facets. Although their importance may differ from program area to
program area, the following characteristics are relevant to whether a review structure is
accessible to its users:
•

Affordable
Cost or affordability from the individual user’s perspective can be a factor affecting
accessibility. Expenses to an individual include out of pocket expenses, time lost from
work and possibly legal fees.

83

See the discussion below at page 70.

84

Terms of Reference of the Administrative Justice Project, p. 2, available at
<http://www.ag.gov.bc.ca/media_releases/2001/july2001/admin_justice_release.htm> and at the
Project’s website: < http://www.gov.bc.ca/ajp/terms/ >. This point is also emphasized in one of the
objectives of the Project summarized in the Executive Summary to the Terms of Reference: to
ensure that “administrative processes are open and transparent.”
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•

Understandable
An accessible review structure requires that concerned individuals be able to obtain
understandable information about both its existence and how it works. This can be
hindered by overly technical legislation and regulations, language barriers, and social or
cultural factors.

•

Usable without a lawyer
A related issue is the ease with which a person without a lawyer can understand and use
a particular review system. This point has been noted in reform proposals in both the
United Kingdom and Australia.85 Lawyers appropriately play a role with many types of
tribunals; however, many tribunal users do not have legal representation. For them, a
user friendly scheme is important.

•

Geographically accessible
Geographical accessibility can be another factor. Where possible, it is presumably
preferable that a person appealing a government decision not have to travel long
distances from his or her home. The importance of this factor depends, in part, on the
financial and other resources of a typical user in a particular program area. It is also
affected by the availability of technological alternatives such as video conferencing and
electronic filing.

Cost efficiency
A further policy goal is reaching finality as inexpensively as can be done appropriately. Any
review structure must fit within the available resources and utilize those resources as effectively
as possible. In measuring cost efficiency, obvious costs such as staff time in the line ministry,
remuneration for tribunal members and (in some cases) office overhead must be considered. But
there are also other costs which are not immediately obvious but are nonetheless real, such as
the cost to government86 and the court system of dealing with judicial reviews.

85

One of the goals in the Leggatt Report in England is to design a tribunal system which minimizes
the need for persons to use lawyers as far as possible: Tribunals for Users One System, supra,
paras. 1.11, and 4.15-4.22. See also Better Decisions, supra, para. 5.56.

86

Judicial reviews (like all other litigation) incur government lawyer time as well as staff time in the
relevant line ministry.
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Competing Goals
As noted earlier, these goals frequently compete with each other. Perhaps the most obvious
example is the tension between reaching an ultimate decision which is fair and just, and reaching
a final decision in a timely fashion. This tension is recognized by the courts, which have
developed rules for resolving the conflict that sometimes results from these two goals.87 As
discussed below, the tension between finality and reaching a fair and just decision underlies a
number of design choices: for example, on multiple levels of review, time limits and
reconsideration.
The first step in the design process is to make at least an initial determination of the relative
weight or priority that will be given to each of these over-arching goals. It may be necessary to
revisit this determination after considering in detail the relevant characteristics of the program
area under review.

5

PROGRAM CHARACTERISTICS: STEP TWO

The second step in the design process is to identify key characteristics of the environment within
which the review structure will operate. This is true even when considering the option of a

87

For example, the following three rules reflect the courts’ balancing of these two goals. First, the
doctrine of res judicata prevents a person from relitigating a matter resolved against him in a
previous court proceeding to which he was a party. Secondly, especially in civil (i.e, non-criminal)
appeals, the courts allow a party to introduce new evidence only in limited circumstances. Thirdly,
once a court order has been entered, it is not possible to obtain a reconsideration of the matter
except in very rare circumstances. These rules all help achieve finality. For a discussion of the
policy issues relevant to the law on reopening a court decision, see J. Bruce McKinnon, “Setting
Aside or Varying a Chambers Order: The Foreclosure Experience”, (1987) 21 University of British
Columbia Law Review 29 at 52-60.
The courts have also recognized that the goal of fairness must, on certain occasions, be subject to
other considerations. In Reference re Remuneration of Judges of the Provincial Court of Prince
Edward Island, [1998] 1 S.C.R. 3, the Supreme Court of Canada ruled that the doctrine of necessity
justified leaving in place criminal law decisions made by judges who the court ruled were not
sufficiently independent from government (para. 7):
“While the Charter has done much to improve the fairness of the administration of criminal
law, it cannot guarantee complete fairness in all matters at all costs. Like res judicata, the
doctrine of necessity recognizes the importance of finality and continuity in the
administration of justice and sanctions a limited degree of unfairness toward the individual
accused. Given this adverse effect, it should be applied rarely, and with great
circumspection.
As this rule applies to the situation at hand, absent a demonstration of positive and
substantial injustice in the circumstances of a particular case, the doctrine of necessity will
prevent the reopening of past decisions of the Provincial Courts of Alberta, Manitoba and
Prince Edward Island by reason only of their lack of independence as found by this Court
in our judgment of September 18, 1997.”
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consolidated appeal tribunal.88 Although perhaps overstated, there is merit in the following
comment:89
To adopt some general prescription, other than in the context of a subject-area
study, would be to seek law reform through the methodologies of a bull in a china
shop.
In a similar vein, Professor John Willis has written:90
The question of who, if anyone, should have the right to overturn the decisions of
what authorities on what issues is one that in my view can only be answered
under all the circumstances of each particular case. The principle of
“uniqueness” is the principle for me.
Even if one does not subscribe entirely to these views, program characteristics are unarguably
something which must be taken into account.
The following is a non-exhaustive list of characteristics that should be considered:
•

Significance of the decision under review
The impact of the decision under review is a critical factor and must be assessed from
the perspective of both the individual and government. Relevant factors include:
♦

amount of money at stake ($500 or $500,000)

♦

effect of the decision on an individual (for example, does it affect a person’s liberty or
ability to earn an income at her chosen job?)

♦

impact on public policy
--

If decisions have a significant impact on public policy, this factor may affect both
who should be the ultimate decision maker and what process should be used for
reaching that decision.

♦

nature and quality of the decision under review
--

This factor is important. Was the original decision “quick and dirty” or was it
reached after a lengthy and carefully considered hearing? For example, it could
have an impact on a decision whether to create a statutory appeal or to rely on

88

A proper assessment of the feasibility of a consolidated tribunal can be reached only after taking
account the characteristics of the program areas which would be covered by the consolidated
tribunal.

89

Ison, supra, p. 34. See also Tom Brennan, “The Hidden Dimensions of Administrative Law: First
Tier and Internal Review -- II”, (1989) 58 Canberra Bulletin of Public Administration 141.

90

John Willis, “The McRuer Report: Lawyers’ Values and Civil Servants’ Values” (1968) 18
University of Toronto Law Journal 351 at p. 359.
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judicial review. Similarly, if a statutory appeal is created, this factor will likely
influence the choice of procedure and grounds of appeal for the appellate body.
•

The users
If a review structure is to be accessible and easy to use and understand, it must take into
account the individuals who will use it: their level of education, sophistication and access
to information and advocacy help. For example, individuals challenging an income
assistance decision, a decision of the Labour Relations Board or a decision of the
Securities Commission are likely to have different levels of sophistication in dealing with
legal processes and different degrees of access to legal representation.
A closely related matter is power imbalances that may exist between parties. As an
example, a significant power imbalance exists between government and a person
seeking social assistance. On the other hand, a considerably smaller power imbalance
exists between government and a business applying for a licence. Power imbalances
can also occur in adjudication processes involving disputes between private parties.91
The goal of reaching fair and just decisions is enhanced if characteristics of the users
(including any power imbalances) are taken into account in designing a review
mechanism. For example, in the case of a review scheme with multiple layers, one
consequence of a power imbalance between private parties is that the party with fewer
resources is less likely to continue through the process and may lose by default.
One consequence of a review structure is that the person affected by an adverse
decision is more likely to feel that he has been heard and his views and needs
considered. Although intangible, this is a not insignificant social or human factor. Its
importance varies from program area to program area.

•

Extent to which the issues are primarily legal or, conversely, the role of policy in reaching
an appropriate decision
This factor is of particular importance in deciding whether a statutory appeal should be to
the courts or to an administrative tribunal. For example, a tribunal is a better mechanism
than a court for applying policy. The factor is also important, however, to the more
fundamental question of the extent to which the final decision should be beyond the direct
control of the government of the day. Is the dispute ultimately a public policy choice?

91

E.g., a dispute between a tenant and a large landlord.
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The answer to this question may have an impact on who should make the final decision
and how that decision is made.
•

Whether there is a need for special expertise
This factor is also of particular importance when choosing between a court or an
administrative tribunal as the body to hear a statutory appeal. Judges have legal
expertise; as a group, they do not have technical expertise in particular subject areas.
The significance of this fact depends on the nature of the issues requiring adjudication in
a particular program area.

•

Whether it is desirable to limit the potential for political influence or interference
Creating an external appeal minimizes the likelihood of political influence. In contrast, an
appeal to cabinet leaves the final decision squarely in the political arena.

•

Volume of cases
Different design choices may be reached depending on whether, for example, there are
10, 500 or 10,000 original decisions for review in a year.

•

Impact on the workload of the courts if there is no appeal to an administrative tribunal
The possibility of individuals resorting to judicial review is a factor which must always be
considered. England’s court system recently experienced a severe problem from an
enormous increase of judicial review applications from a high volume program area in
which there was no appeal mechanism.92

•

Culture or environment of the program area within which the tribunal operates
To take one example, an appeal mechanism in a program area which has a history of
litigation and involvement by lawyers may look different from a mechanism created for a
program area where lawyers are rarely involved or where the working relationship
between the government agency and a particular industry is generally non-adversarial.

•

Available resources
Review structures cost money and use staff resources. The availability of government
resources is clearly a factor which must be taken into account.

92

The problem arose in “homelessness” cases. See the discussion in the Law Commission’s 1994
report, Administrative Law: Judicial Review and Statutory Appeals (Law Com No. 226) at pp. 1015.
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A knowledge and understanding of these program area characteristics is critical to making
informed decisions about the macro-structural issues in step four (internal review, appeal or
solely judicial review) and also the micro-structural decisions on technical matters in step five.

6

GENERAL PRINCIPLES IN CHOOSING OPTIONS: STEP
THREE

Three general matters should be kept in mind when making the macro and micro-structural
design choices in steps four and five. They are not immutable rules but rather general principles
which should influence decisions made in the design process. From one perspective, these
general principles can be viewed as goals applicable to the administrative justice system as a
whole.

Process Certainty
As a general principle, legislative clarity is preferable to uncertainty about how a particular review
scheme should operate. This point is recognized in the Terms of Reference for the
Administrative Justice Project. One of the goals of the Administrative Justice Review component
of the project is to ensure that:93
Legislation is based, to the greatest extent possible, on a principled, consistent
and clear articulation of the role and powers of administrative agencies.
Statutory clarity about a review structure increases ease of access for users of the review
process. Conversely, lack of clarity reduces transparency of the process and can cause delay,
financial expense and other difficulties:94
...it is too often the case that unnecessary confusion and litigation prevail
regarding issues that can and should be addressed clearly in the agency’s
enabling statute....To the extent that confusion and litigation prevail in respect of
basic issues concerning the operation of agency statutes, parties and the public
experience unrecoverable financial costs, courts are burdened unnecessarily and
administrative agencies can become frustrated in carrying out the tasks assigned
to them.
For this reason, legislation should wherever possible address and resolve issues which typically
cause uncertainty.95

93

Terms of Reference, supra, p. 10. The present paper forms part of the Administrative Justice
Review.

94

Terms of Reference, supra, p. 10.
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Diversity and Uniformity
Much of the focus in this paper is on tailoring a review structure so that it best fits the program
environment in which it will operate. There is, however, also a legitimate interest in uniformity or
at the very least in avoiding unnecessary diversity.
The reasons for diversity are obvious. Each review scheme grows out of a different program
area, often with its own unique characteristics. There are differences, for example, of subject
area, clientele, and legal and factual complexity of the issues under review. One reason for the
creation of tribunals is that they will be less formal than the courts. The result is that a tribunal
usually designs its processes and procedures so that they are as user friendly as possible for
those accessing that particular system. The consequence is a tendency for procedural diversity
to develop among tribunals in different subject areas.
Despite legitimate reasons for diversity, there is a reason to avoid it wherever possible. Diversity
makes the administrative justice system less easy to access for those using it.96 It is partly for
this reason that the Australian Administrative Review Council refers to “coherence” as a goal in
designing a system for reviewing original decisions: the system of review should be coherent
when viewed as a whole.97
The following comment was made in 1957 by the Franks Committee in its report on the tribunal
system in England:98
Perhaps the most striking feature of tribunals is their variety, not only of function
but also of procedure and constitution. It is no doubt right that bodies established
to adjudicate on particular classes of case should be specially designed to fulfill
their particular functions and should therefore vary widely in character. But the
wide variations in procedure and constitution which now exist are much more the
result of ad hoc decisions, political circumstance and historical accident than of
application of general and consistent principles.
95

Many of these issues will be discussed below, primarily in the context of appeal schemes; an
obvious example is perhaps the extent to which an appeal tribunal should consider new evidence.

96

At a very practical level, one disadvantage of diversity is that it makes a particular tribunal process
less accessible for a member of the legal profession who does not regularly appear before a
particular tribunal. The effect of this can be increased legal cost for those persons making use of a
lawyer before a particular tribunal.

97

Better Decisions, supra, pp. 10-11. This desire for coherence is one reason for the Council’s
recommendation for a unified Administrative Review Tribunal which would consolidate appeals
from a number of existing tribunals into a single “super” review tribunal. The proposed new tribunal
would subsume the role of the existing Australian Appeal Tribunal as well as a number of subject
area specific tribunals.

98

Report of the Committee on Administrative Tribunals and Enquiries, (1957) HMSO, Cmnd 218, at
para. 128.
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This passage is equally true today for tribunals and, more generally, review structures in British
Columbia.
As general principle, unnecessary diversity should be avoided.

Proportionality
Different review mechanisms should be proportionate to the gravity and complexity of the issues
at stake. For example, a sophisticated and possibly costly process is more likely to be
appropriate for decisions which raise complex issues and which have a major impact than for
decisions where the issues are relatively straightforward and the impact is less significant.
Proportionality is important from the perspective of individual review schemes. It will likely occur
if an appropriate assessment of the program area characteristics has taken place. But it is also
important from the larger perspective of the administrative justice system as a whole.
Despite the significant diversity of program areas, the administrative justice system should be as
coherent a system as possible. It is not simply a collection of unrelated adjudicative processes
existing in isolation from each other. If the administrative justice system is to be a coherent
whole, there should be proportionality among individual review mechanisms as well as avoidance
of unnecessary diversity.

7

CHOICE OF REVIEW PROCESS: STEP FOUR

The first design choice is to decide whether to use internal review or appeal (or possibly a
combination of the two) or whether to rely solely upon judicial review. As noted previously,
judicial review is always in the background (subject to the rules governing when a remedy will be
available). The threshold issue is therefore whether some form of statutory review should be
available in addition to whatever relief may be available on judicial review. The answer to this
macro-structural question requires an assessment of the pros and cons of internal review, appeal
and reliance solely on judicial review.
Issues specific to the use of multiple layers of internal review and/or multiple layers of tribunal
appeal are examined in a later section of the paper.99 Although a decision to use multiple layers
is a step four macro-structural choice, the issues unique to multiple layers are best understood
after reviewing the matters relevant to the individual choices of internal review and appeal.
99

See “Multiple Levels of Review”, beginning at page 73.
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Before turning to the advantages and disadvantages of the different types of review, it is worth
remembering two underlying themes of this paper. First, there is no single review mechanism
that works best in all circumstances. Much depends on a range of factors, which vary from
program area to program area. Secondly, in order to make a wise decision about an appropriate
and workable review scheme, the designers must understand and take into account a broad
range of practical and legal factors. They must understand the environment within which the
program area operates (step two). They must also understand the legal and practical
implications of many technical matters, which will to some extent determine whether the resulting
review scheme will operate satisfactorily (step five).
It is of course also necessary to keep in mind the policy goals identified in step one:
•

Fair and just decisions

•

Consistency

•

Timeliness

•

Finality

•

Accessibility

•

Cost efficiency

Much as it would be desirable to set out clear guidelines about when internal review, appeal or
reliance solely on judicial review should be chosen, the issue is more nuanced than that. In some
respects, the situation is analogous to the problem faced by weather forecasters. A wide range of
variable factors all affect the weather. Even a minor change in one of these factors can have a
profound impact on the ultimate outcome. Thankfully, selecting an appropriate review scheme is
not as difficult as weather forecasting but a change in one variable such as the volume of cases
or whether lawyers are typically involved can have a significant impact on whether a particular
review scheme will work in practice. For this reason, care must be used in setting out any
general rules about when a particular process is the appropriate choice.

Internal Review
Introduction
The Ombudsman recently re-emphasized the role of an internal review process in those
situations where a person has complained or objects to a particular decision:100
An internal complaint mechanism (ICM) gives agencies a second chance to
provide quality service. It allows them the opportunity to correct errors before
100

Ombudsman, British Columbia, Developing an Internal Complaint Mechanism (Public Report No.
40, September 2001), p. 2.
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external agencies, politicians or the media become involved. At the same time,
data gleaned from complaints may highlight opportunities to improve policies,
programs or service delivery.
Internal review has also recently received attention in other parts of the common law world. In
2000, the Australian Administrative Review Council released a report entitled Internal Review of
Agency Decision Making.101 In addition the 2001 Leggatt Report makes reference to internal
review.102
The Ombudsman’s report recognizes that certain decision makers, in particular tribunals, have a
limited ability to reconsider decisions in the absence of statutory authority to do so.103 An
important question explored in this section of the paper is when a power of internal review
(including reconsideration) should be given by statute.

Policy Pros and Cons
As noted earlier, internal review includes reconsideration by the original decision maker and also
a review on the merits by someone other than the person who made the original decision. Issues
specific to reconsideration are addressed below as a separate topic. The following comments
focus on internal review generally.
Internal review has a number of advantages:104
•

It has the potential to be a quick and cost effective way of rectifying errors.

•

In most cases, internal review is a more accessible process for users than the
alternatives (appeal and judicial review).

•

In many situations, internal review decisions are made by persons with a detailed
understanding of the program area’s operations. In contrast, appeal tribunal members
typically may not have the same in depth knowledge of the issues and operations of the
program area.

101

Report No. 44.

102

Supra, para. 9.2ff.

103

Supra, p. 3.

104

For a more detailed discussion of the advantages and disadvantages of internal review, see Nigel
Waters, “Internal Review and Alternate Dispute Resolution: The Hidden Face of Administrative
Law -- III” (1996) 79 Canberra Bulletin of Public Administration pp. 91-95; Developing an Internal
Complaint Mechanism, supra; Better Decisions, supra, pp. 120-126; and Internal Review of Agency
Decision Making, supra, pp. 2 and 23.
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•

In those cases where an error has not been made and the original decision will be left
unchanged, an internal review process may result in the individual concerned
nonetheless accepting the decision. This will occur more frequently where the internal
review process provides an opportunity for direct contact between the reviewer and the
individual complaining about the decision. Individuals will have felt that they have been
heard and their concerns taken into account.105

•

In those situations where an external appeal process also exists, internal review can
reduce the number of cases that proceed to this more expensive process.106

•

Separate from its role in a specific case, internal review can have a systemic benefit. As
noted in the Ombudsman’s recent report,107 internal review can be a tool for improving
the service provided by the ministry or agency; it can assist in quality control.108

On the other hand, internal review can have disadvantages in at least some circumstances:
•

Where external appeal also exists, internal review may sometimes act as a barrier (even
if only psychological) to those who would otherwise pursue an appeal to an outside body.
(This matter is discussed at more length in the section below on multiple levels of review
or appeal.109)

•

Unless the internal review is conducted by someone independent from the original
decision maker, the individual may not feel that the matter has been reconsidered in an
unbiased way.

•

It has the potential to create inappropriate delay in achieving finality.

•

If the decision maker is adjudicating between private parties, a right to apply for internal
review can be a tool of abuse where there is an imbalance of financial resources between
the parties.

In general, the strength of internal review relates to the goals of accessibility, timeliness and
finality. In many cases, it can be a cost effective mechanism and can assist in achieving
consistency. It helps achieve the goal of reaching an ultimately fair and just decision but will not
105

This will be especially true in those situations where the original decision was made with no real
input from the individual concerned.

106

The relationship of internal review with an external appeal process is considered more fully below
under the discussion of multiple levels of review.

107

See passage quoted above at page 34.

108

Better Decisions, supra, para. 6.49.

109

See below at page 73.
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always further this goal in the way that an appropriate appeal structure does. Two qualifications
are important. First, as in most other aspects of the design process, the benefits of choosing of
internal review depend to a considerable extent on the particular characteristics of a program
area and on the micro-structural design choices addressed in step five.
Secondly, when assessing the appropriateness of internal review, it is helpful to distinguish
between three different situations where internal review may be used.
1. Internal review in the absence of any appeal
In this situation, the obvious points are that internal review is better than no review on the
merits but it is sometimes perceived as having less impartiality than an external appeal.
The significance of these two points depends in part on the relative importance of the
policy goals for the review scheme. If the goal of reaching fair and just decisions
outweighs the other goals and if the choice is between internal review and appeal, then
appeal may be the preferable option. But if achieving finality as quickly as possible and
minimizing review costs are the critical goals, then internal review may be the more
appropriate choice. This may be even more the case in those program areas where only
a few decisions per year would be subject to the review scheme.
2. Internal review and appeal both exist
In this scenario, there are two levels of review: internal and external. There can be good
reasons for first having a level of internal review even where an external appeal also
exists. Despite the two layers of review, internal review can be a cost effective way to
reach finality quickly in some cases. Much depends on the program area characteristics.
Issues around multiple levels of review are dealt with in more detail as a separate topic
later in this paper.110
3. Reconsideration by an appeal tribunal
The issues relevant specifically to reconsideration (i.e., internal review) by an appeal
tribunal are dealt with below in the discussion of appeals.
In summary, internal review can be a useful way of reviewing an original decision, either by itself
or in conjunction with a subsequent appeal. Much depends, however, on the characteristics of
the program area and, of course, on the way in which the internal review is conducted.

110

Page 73.
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Appeal
Introduction
Appeal is probably the most important of the three general options for reviewing an original
decision. “Appeal” is used here in the sense of an external appeal.111
When is appeal an appropriate choice for reviewing a particular type of decision?

Policy Pros and Cons
The primary argument for appeal is that errors are made and that appeal provides an appropriate
mechanism for review -- by a person or entity separate from the organization which made the
original decision.112 When compared with the other two review options (internal review and
judicial review), appeal is the only mechanism which reviews an original decision on the merits in
a manner which is unbiased both in fact and in the perception of the public. Judicial review does
not provide review on the merits. Internal review lacks the independence and impartiality of an
appeal.113 In most situations, appeal is the review process which maximizes the goal of reaching
fair and just decisions. Like internal review, it also helps achieve consistency.
Despite the benefits of appeal, it has the disadvantage of postponing the date when finality will be
obtained. In addition, appeals cost money and time: both to the parties and to government in its
role as provider of the appeal structure. However, to the extent that appeal to a tribunal has the
practical effect of eliminating judicial reviews, it can help achieve the goals of timeliness and
accessibility. Its cost effectiveness usually depends on particular characteristics of the program
area.
In deciding whether appeal is an appropriate review option in a particular case, the disadvantages
of appeal must be weighed against the benefit of an appeal to an external body. As noted

111

As noted earlier, “appeal” is sometimes used to describe what is probably best seen as an internal
review process.

112

For a fuller discussion of this point, see “Policy Reasons for Reviewing Decisions”, above at p. 4.
The Franks Committee, supra, made the following comment at para. 104: “The existence of a right
of appeal is salutary and makes for right adjudication.”

113

Even in those cases where internal review is conducted by officials geographically and
organizationally separate from the original decision maker, there will still likely be a perception that
they are not independent and impartial. See the discussion of this point in Better Decsions, supra,
pp. 122 and 124.
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previously, this assessment should take into account the relative importance of the policy goals
for the review structure and also the characteristics of the particular program area.114

Judicial Review Alone
In what circumstances is it appropriate to rely on judicial review as the sole tool for reviewing a
government or agency decision? Judicial review is, in appropriate circumstances, available to
review both internal review decisions and decisions made by appeal tribunals. The issue
addressed in this section of the paper is when it is appropriate not to create a statutory review
scheme but to rely solely on the default option of judicial review.
Judicial review differs from internal review and appeal in that it does not provide review on the
merits. As noted earlier, the purpose of judicial review is to test the legality of the decision under
review.115 It is not a vehicle for correcting errors of fact or discretion (as long as those errors are
not so extreme that they constitute errors of law). As long as the decision is substantively and
procedurally lawful, the court will not interfere.
Reliance solely on judicial review should occur only when it is appropriate that there be no broad
based review of the decision on the merits. A classic example is decisions of the Labour
Relations Board.116
In those situations where court review for errors of law is the appropriate basis of review in a
particular program area, a decision must be made whether to rely on judicial review or create a
right of appeal to court for errors of law. Similar to other design questions, a variety of factors
should be considered. As noted above, the standard of review used by the courts is usually lower
where a right of appeal exists than where the court hears a judicial review application.117 Two
program area characteristics of interest are the quality of the original decision making process
and whether lawyers are typically involved in the process. Reliance on judicial review is more
likely to be appropriate where the original decision is made after a full and fair hearing. In
addition, a statutory right of appeal to court creates a more transparent and accessible process
for members of the public than does judicial review. As a result, a user is less likely to require a

114

Ison, supra, p. 35, gives examples of how certain program characteristics may affect the decision
whether appeal is an appropriate choice in a particular situation.

115

See above at page 16.

116

In addition, labour relations boards typically have a strong privative clause limiting the
circumstances when judicial review is be available.

117

See above, p. 15.
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lawyer on a statutory appeal to court than on a judicial review.118 In situations where it is in the
public interest to ensure that the review mechanism is as accessible as possible, a statutory
appeal to court on points of law is preferable to judicial review.119
There is another matter to be considered: the courts’ workload. In the absence of a statutory
appeal from the decision of the tribunal, a dissatisfied party will consider the possibility of seeking
judicial review in the courts. Historically, an appeal to an appellate administrative tribunal has
been created more than once in order to reduce the number of judicial reviews. For example, a
1994 English report addressed extreme delays which were resulting from an enormous increase
in the number of judicial review applications.120 Part of the reason for the increase was a large
number of applications dealing with “homelessness” determinations by local government
authorities, from which there was no form of internal review or appeal.121 As noted earlier, a
factor which should always be borne in mind when designing a review structure is the impact on
the workload of the courts if there is no appeal or other statutory review mechanism.
In summary, reliance solely on judicial review is the review mechanism weakest at achieving the
goal of fair and just decisions. As a result it is less useful than internal review or appeal in
achieving consistency. It is the least accessible of the three broad review processes. On the
other hand, except for those cases where judicial review is undertaken, it is very good at
achieving finality in a timely way: the original decision (right or wrong) is more likely to remain the
final decision. The cost effectiveness of judicial review depends in part on the volume of cases.
It can be relatively efficient where there are only a few cases per year from a program area but it
becomes less cost efficient as the volume of cases increases.

118

Most non-lawyers probably do not know about the existence of judicial review let alone understand
the sometimes esoteric law governing judicial review applications. On this issue, see Leggatt,
Tribunals for Users One System, supra, para. 1.13.

119

In a recent report, the Australian Administrative Review Council came down on the side of a
statutory right of appeal; however, several of its reasons for doing so depended on legal and
constitutional issues unique to Australia. See the Council’s Report No. 41, Appeals from the
Administrative Appeals Tribunal to the Federal Court (Canberra, 1977) at pp. 19-21; see also the
discussion in Better Decisions, supra, at pp. 158-159.

120

United Kingdom, The Law Commission, Administrative Law: Judicial Review and Statutory Appeals
(Law Com. No. 226) (London, HMSO, 1994) pp. 10-15.

121

The Commission recommended the creation of an internal review mechanism (para. 2.24) and a
statutory right of appeal to an independent tribunal or to the local county court (paras. 2.25 and
2.26).
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8

TECHNICAL MATTERS: STEP FIVE

Once the macro-structural choice has been made whether to use internal review or appeal or to
rely solely on judicial review, it is necessary to address a number of important technical matters
relevant to the chosen process option. These are the micro-structural decisions of step five in the
design process. Decisions on the specific details of an internal review or appeal scheme can
have a critical impact on the ultimate success of the review structure.

Internal Review
If internal review is chosen as a review mechanism, the following matters should be addressed.

Statutory or Non-statutory?
In those cases where internal review may be a useful mechanism, a decision must be made
whether there should be a statutory provision expressly addressing the issue. Before making that
decision, legal advice should be obtained on the extent of the decision maker’s ability to revisit
the decision either by way of the original decision maker or by someone else within the
organization. This requires an assessment of the common law rules on reconsideration122 as well
as the legislative scheme within which the decision maker will operate.
If there is uncertainty about the legal power to conduct an internal review in circumstances where
that would be desirable, the prudent course of action is to provide a statutory power to do so. In
any event, statutory clarification of a power to reconsider makes the review process more open
and accessible to those affected by the decision. This is especially true for non-lawyers, who will
not be aware of the limited common law powers of reconsideration.

New Evidence
As with an appeal, internal review can be structured so that the review is based solely on the
material available to the original decision maker or a more expansive approach can be adopted.
There are advantages and disadvantages to both approaches.
An advantage of the latter situation is that the decision maker could take into account a relevant
change of circumstances since the original decision as well as comments from the concerned
individual. This would have particular importance in those cases where the original decision was

122

See discussion above, p. 9.
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made on the basis of limited information and no direct input from the individual. An obvious
disadvantage is that the internal review process will take more staff resources.
No firm rule can be laid down on whether the person conducting the internal review should focus
solely on material in front of the original decision maker or should take into account additional
evidence and comments from the concerned individual. In many situations, taking into account
new material will make sense but much will depend on the primary purpose of the internal review
process in a particular case. A final assessment of this issue requires a consideration of a range
of matters, including what if any appeal structure is in place.

Reconsideration by Original Decision Maker
Of all the types of review on the merits, reconsideration by the original decision maker is the least
satisfactory from the perspective of having an unbiased review of the case. Nonetheless there
are situations where reconsideration by the original decision maker can make sense. The most
obvious is probably where there has been a change of circumstances after the original decision
was made. If the decision maker concludes that his original decision contains an important error,
the quickest and least expensive way of remedying the situation is reconsideration. In these and
other situations, however, the benefits of a power to reconsider must be weighed against the
potential disadvantages referred to above.123
Issues specific to reconsideration by an appeal tribunal are dealt with below as part of the
discussion on appeals.124

Other Design Issues
In those cases where a statutory power of internal review is created, a number of design options
should be considered. First, should the internal review be available as of right or should it be a
discretionary power with the applicant having to obtain leave or permission? A variety of factors
affect this decision but in many cases a right to internal review is probably appropriate.125 Should
there be a time limit for an application for reconsideration or internal review? The need for finality
may suggest that a time limit is beneficial. If the internal review is to be limited to reconsideration
by the original decision maker, should there be restrictions on the right to obtain reconsideration?
For example, should the applicant have to base a request for reconsideration on the existence of
123

E.g., delay and loss of finality.

124

See page 67.

125

For a discussion of this issue in the context of reconsideration by an appeal tribunal, see below at
page 67.
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new evidence? If the internal review is to be conducted by someone other than the original
decision maker, how separate should the reviewer be from the original decision maker? The
Australian Administrative Review Council has suggested that, in most cases, the review should
be undertaken by someone at an organizational and possibly also physical distance from the
original decision maker; in particular, it should not be undertaken by the immediate supervisor of
the person.126 On the other hand, there may be situations where internal review by someone
higher in the immediate organizational hierarchy may be the most practical option. The choice
may depend in part on the number of cases likely to be the subject of internal review and the
degree of relevant expertise in possible reviewers outside the immediate area.127 A related
consideration is that, if internal review is undertaken at the regional level, there is a greater risk of
variation and inconsistency than where it is undertaken centrally.128
An important question is the extent to which an internal review mechanism should be relatively
summary in operation as opposed to being a highly formalized and structured process. The
contrast is between a comparatively quick and informal process and a more complex process
which takes on attributes of an appeal (albeit an inhouse appeal).129 This issue underlies many of
the specific design choices referred to in the previous paragraph. If a highly structured internal
review process is created, several key advantages of internal review may be lost. The process
may be no quicker or accessible than a formal appeal to an appeal tribunal.130 Depending on the
volume of cases, a highly structured internal review/appeal process may also not be any less
expensive than using an appeal tribunal. On the other hand, any form of internal review typically
ensures that review decisions are made by persons familiar with the program area’s operations.
No general rule can be laid down except to ensure that any benefits of a highly structured internal
review process outweigh the adverse consequences of the highly structured nature of the
process.
As a final comment, there are steps that original decision makers can take in appropriate
circumstances to improve the likelihood of their making a fair and just decision -- one which will
not require any review. Although not internal review of an existing decision, pre-decision

126

Better Decisions, supra, paras. 6.61 and 6.62; Internal Review, supra, pp. 18-21.

127

In a program area with a high volume of cases, one option is to create a separate internal review
unit.

128

See footnote 222 for a discussion of inconsistency in the context of an appeal tribunal which sits in
panels.

129

As noted earlier, an internal review process conducted by someone other than the original decision
maker can in some circumstances verge on being an appeal; see footnote 17.

130

See the discussion of the advantages of internal review above at page 35.
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consultation can sometimes be used by original decision makers. For example, prior to making a
formal determination, a decision maker can provide the concerned individual with an opportunity
for additional input.131 The appropriateness such a course of action depends on a variety of
factors including the number of persons affected by the proposed decision, the volume of cases
that must be decided within a particular timeframe, a need to avoid delay and the likelihood of
obtaining useful input. Where this approach is adopted, care must be taken not to run afoul of the
functus officio132 rule against revisiting a decision which has already been made.

Appeal
When a decision is made to create an appeal, there are a significant number of subsidiary
matters which must be addressed if the appeal scheme is to work as effectively as possible.
Although these options are discussed as separate topics, it must be remembered that many of
them are inter-related. For example, the choice of appellate entity will be affected to some
degree by the choices made about the grounds of appeal and the standard of review.
The focus of this section is on issues unique to appeal tribunals. Attention is also paid, however,
to certain issues that apply to all tribunals but that can have a significant impact on whether an
appeal tribunal will operate successfully.
As noted above, there is enormous diversity in existing appeals. Commenting primarily on the
situation in Alberta, Jones and de Villars have written:133
The creation of an appellate mechanism lies in the gift of the legislature, and
considerably more attention ought to be devoted by the legislature to the
desirability and format of an appeal in all cases delegating statutory powers.
...
There does not appear to be any particular logic in whether the appeal lies from
one public servant to another, to a standing board or tribunal, or to a minister or
the cabinet; or from a minister to cabinet, or to a standing board or tribunal.
A range of detailed matters must be considered in a principled way if one is to create an
appropriate appeal scheme.
Two points made earlier in the paper bear repeating. First, there is a need to take into account
the individual characteristics of the program area in question. A non-exhaustive list of relevant

131

See also footnote 16 above.

132

See the text at footnote 18.

133

David Phillip Jones and Anne S. de Villars, Principles of Administrative Law (3rd ed.) (Carswell,
1999) at pp. 529-530.
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characteristics was set out above in the discussion of step two. To take just one example, the
nature and quality of the decision under review (was it carefully considered or “quick and dirty”?)
will likely have a significant impact on decisions about the grounds of appeal and the amount of
new evidence that should be heard on the appeal.
Secondly, there are real advantages to be gained when legislation provides clarity about
important details of the appeal scheme. For example, legislative clarity about the amount (if any)
of new evidence to be heard on an appeal reduces time and resources spent wrangling over this
question at the appeal hearing and possibly later on a judicial review from the appeal decision.

Choice of Appellate Entity: Tribunal, Court or Minister
The first decision is who will hear the appeal. The three primary choices are an appeal tribunal, a
court134 or the minister.135 Appeals to cabinet have existed in the past but few now exist.136
The balance of this section will focus on tribunal and court appeals. The primary argument for a
ministerial appeal is that it is the minister who is ultimately responsible for a program area. A
further argument is that government should have the ability to ensure that decisions are
consistent with government policy. (This argument is also relevant to the more general issue
whether there should be external appeal from a particular type of original decision.137) There are,
however, serious disadvantages to ministerial appeals. One of the most obvious is the workload
of ministers; they usually do not have the time to personally consider an appeal in the way that an
external appellate body would. This is especially true if there are a significant number of appeals
in a year. Secondly, although a minister is responsible for the operations of his ministry, he often
will not have the detailed expertise to make an independently informed decision. This may have
been part of the reason for the transfer in 1981 from the minister to a Gas Safety Appeal Board of

134

Typically either the British Columbia Supreme Court or the Court of Appeal.

135

Although ministerial appeals are not a true external appeal, the minister is sufficiently removed from
the operational program area that they are best dealt with as an appeal rather than as a form of
internal review.

136

See, for example, cabinet’s ability to vary or rescind a decision of the Environmental Appeal Board
where that is in the public interest: Environment Management Act, R.S.B.C. 1996, c. 118, s. 12.
The primary rationale for an appeal to cabinet is where it is appropriate that particular types of
decisions should reflect public policy as viewed by the elected government acting in the general
public interest.

137

See the earlier discussion at page 29 on the policy impact of decisions as a factor to be considered
in designing an appropriate review structure.
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appeals from the chief inspector under the Gas Safety Act.138 Another reason for avoiding
ministerial appeals is the political controversy which historically has sometimes resulted from
appeal decisions by ministers or cabinet.

Appeal Tribunals: Quasi-courts, an Arm of Government or Neither?
Before turning to the choice between an appeal tribunal and the courts, it is helpful to consider
the nature or role of appeal tribunals in the Canadian legal system.139 Under the constitutional
framework which Canada inherited from Britain, we have three separate levels of government:
the legislature, the executive and the judiciary.
There are several models for how one should view the role of appeal (and other adjudicatory)
tribunals. One is set out in the recent Leggatt Report in England. It contemplates a tribunal
structure which in many respects would parallel or complement the court system.140 At the other
end of the spectrum are Australian views about the role of a proposed new consolidated tribunal:
the Administrative Review Tribunal. For example, the Australian Administrative Review Council
stated in Better Decisions:141
...review tribunals are part of the Executive arm of the Australian Government
and cannot exercise judicial power.
One reason for this comment is that under the Australian constitution, federal judicial power can
be exercised only by the federal courts. However, the Australian Attorney General made the
following comment in the context of ministers’ ability to issue directions to the proposed new
review tribunal:142
Well the criticism of that I think fails to recognise that these are merits reviews of
decisions made by the executive. The executive operates under government
policy. Ministers and Cabinet made government policy, there is no reason why
on a merits review, policy shouldn’t be relevant to the review process as it is to

138

Gas Safety Amendment Act, 1981, Stats. B.C. 1981, c. 16. The appeals were formerly heard by
the minister who could, if he thought fit, obtain assistance from an expert: Gas Safety Act,
R.S.B.C. 1960, c. 161, s. 25. A similar change was made for electrical and elevator safety appeals.

139

Since this discussion addresses the role of appellate tribunals, the following comments will focus
on the role of adjudicative tribunals rather than tribunals which also perform a significant nonadjudicative functions (e.g., regulatory).

140

For example the Report, supra, contemplates creation of a tribunal system so that “tribunals [will]
acquire a collective standing to match that of the Court System...” (“Overview”, para. 8). It
suggests that senior members of the appellate tribunal be judges (para. 6. 37).

141

Supra, p. 13 of online “Preface”.

142

Online transcript of “The Law Report” on Radio National:
http://www.abc.net.au/rn/talks/8.30/lawrpt/stories/s195024.htm.

March 2002

ADMINISTRATIVE JUSTICE PROJECT

Page 46

Reviewing Original Decisions: Guiding Principles and Options
A Background Paper for the Administrative Justice Project

the original decision making. Ministerial directions to the tribunals will be able to
reflect the relevant policy involved in the area of decision making.
This view of the place of review tribunals is fundamentally different from the quasi-court model
espoused in the Leggatt Report.
In Canada, adjudicative tribunals are expected to act as quasi-independent agencies dispensing
justice in an impartial manner. This function is similar to that of the courts except that tribunals
lack the independence and freedom from government influence enjoyed by the courts.
Courts and academic writers have addressed the role of tribunals in a variety of ways over the
years. The Supreme Court of Canada pronounced on this question most recently in Ocean Port
Hotel Ltd. v. British Columbia (General Manager, Liquor Control and Licensing Branch).
Discussing the question of tribunal independence, Chief Justice McLachlin stated:143
...Historically, the requirement of judicial independence developed to demarcate
the fundamental division between the judiciary and the executive. It protected,
and continues to protect, the impartiality of judges -- both in fact and perception -by insulating them from external influence, most notably the influence of the
executive: Beauregard v. Canada, [1986] 2 S.C.R. 56, at p. 69; Régie, at para.
61.
Administrative tribunals, by contrast, lack this constitutional distinction from the
executive. They are, in fact, created precisely for the purpose of implementing
government policy. Implementation of that policy may require them to make
quasi-judicial decisions. They thus may be seen as spanning the constitutional
divide between the executive and judicial branches of government. However,
given their primary policy-making function, it is properly the role and responsibility
of Parliament and the legislatures to determine the composition and structure
required by a tribunal to discharge the responsibilities bestowed upon it. While
tribunals may sometimes attract Charter requirements of independence, as a
general rule they do not. [emphasis added]
For an adjudicative tribunal, the result is an ongoing tension between its need to decide cases in
an impartial and quasi-judicial manner and its ultimate accountability to government. The hybrid
nature of tribunals is a factor that should be kept in mind when assessing whether an appeal
should be to a tribunal or to the courts.

143

2001 SCC 52, paras. 23-24 per McLachlin, C.J., for the unanimous court.
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Appeal Tribunal v. Courts
This section addresses factors relevant to deciding whether an appeal from an original decision
should be to a tribunal or to a court.144 In this province, an appeal to court would lie to either the
British Columbia Supreme Court145 or to the Court of Appeal.146
As a preliminary point, it is important to draw a distinction between appeals on fact and law and
appeals solely on law. Where the appeal is not restricted to questions of law, it is possible to
have a full review of the merits. As a general rule, there is a greater possibility that an appeal
restricted to questions of law should lie to a court than where the appeal is on questions of fact
and law. But a proper choice cannot be made without considering a range of factors.
Many of the reasons for using an appeal tribunal are the same as the more general reasons for
the creation of administrative tribunals. The following is a typical list:147
•

remove certain subject matters from the courts

•

utilize decision makers with special expertise in the subject matter of the case

•

resolve disputes more quickly and less expensively than in the courts

•

create a more accessible and less formal process than in the courts

•

create an adjudicative forum where policy can inform or influence the adjudicative
decision

•

particularly in program areas generating a large number of cases, prevent or reduce an
expansion of the courts’ workload.

144

The issue whether there should be a subsequent appeal to court from the decision of an appeal
tribunal is discussed later.

145

See Rule 49 of the Rules of Court for the procedure on appeal to the British Columbia Supreme
Court; it is subject to specific provisions in the legislation creating the right of appeal.

146

Certain other jurisdictions have created specialized courts within the regular court structure or have
designated selected administrative tribunals as superior courts of record. For a variety reasons,
neither of these options is likely to occur in British Columbia.

147

For discussions of the reasons for creation of tribunals, see Craig, supra, p. 142; Law Reform
Commission of Canada, Working Paper 25, Independent Administrative Agencies, supra, pp. 3438; Macaulay and Sprague, supra, pp. 1-2 to 1-2.1 and 2-3 to 2-5; David J. Mullan, “Administrative
Tribunals: Their Evolution in Canada from 1945 to 1984” in Regulations, Crown Corporations and
Administrative Tribunals, ed. by Ivan Bernier and Andrée Lajoie (Toronto, 1985) 155 at 193-195;
Margot D. Priest, “Fundamental Reforms to the Ontario Administrative Justice System” in Ontario
Law Reform Commission, Rethinking Civil Justice: Research Studies for Civil Justice Review, vol.
2 (Toronto, 1996) 545 at 552-554.
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In assessing whether an appeal should lie to a tribunal or to court, it is important to take into
account the program characteristics identified in step two of the design process. For example, if
the program area has a large number of cases, involves small sums of money and would benefit
from decision makers with special expertise, these factors suggest using an appeal tribunal. If,
however, the program area generates only a few potential appeals per year, involves large sums
of money and the cases are likely to arrive in court on judicial review in any event, these factors
may suggest having the appeal go directly to court.148
Although a firm rule cannot be laid down, there are some general principles. First, appeal to a
tribunal is generally more accessible to lay persons,149 less costly and faster than appeal to court.
This is not, however, invariably the case. For a variety of reasons, delays in excess of typical
court delays sometimes develop in tribunals. There are a variety of reasons why a tribunal
appeal scheme may not meet the goal of being faster and less expensive than an appeal directly
to court. For example, it can result from a backlog of cases delaying a hearing date or it can be
the result of a tribunal taking a long time to release its decision after the hearing. On the other
hand, delay in final resolution can also occur where a significant number of a tribunal’s decisions
go to court on judicial review. Where delay in achieving finality in an existing appeal scheme is
the driving force behind change, a determination should of course be made whether the cause of
the delay and lack of finality arises primarily from the structure of the statutory scheme or from
resourcing or case management difficulties which can be remedied.
Secondly, if the appeal is to be a full review of the case on all its merits, this is a factor in favour
of using an appeal tribunal. This is particularly the case where the appeal is best conducted de
novo, where special expertise is required or where no deference should be given by the appellate
body to the original decision maker.150
Thirdly, arguments in favour of a tribunal appeal are weakened when the appeal is limited to a
question of law. Recommendations on review processes in England and Australia have typically
said that there should be appeals to court on questions of law.151 On the other hand, Canadian

148

Although a right of appeal to the British Columbia Supreme Court may not formally exclude the
possibility of judicial review of the original decision, parties will for a variety of reasons use the
appeal mechanism.

149

The Leggatt Report placed considerable emphasis on the benefit of designing a review scheme
that maximizes the ability of persons to use it without legal representation: see footnote 85 above.

150

The issue of deference and standard of review is addressed more fully below.

151

This has been in the sense that there should be an appeal to court (on questions of law) from the
final level of decision at the tribunal level -- whether the tribunal made the original decision or heard
an appeal from the original decision. See Franks Report, supra, paras. 105-107; Leggatt Report,
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practice has been to give greater deference to tribunals and to leave many questions of law for
determination by tribunals, subject only to judicial review.
Fourthly, in those cases where an appeal lies to court, there are a number of factors that should
influence the decision whether the appeal should be to the British Columbia Supreme Court or to
the Court of Appeal.152 The advantage of an appeal directly to the Court of Appeal is that finality
is reached more quickly,153 coupled with the benefit of three judicial minds rather than a single
Supreme Court judge.154 A disadvantage is that a Court of Appeal hearing uses more judicial
resources than a hearing in Supreme Court. Except where the original decision is made by a
tribunal with significant expertise in regulating a complex area, an appeal directly to the Court of
Appeal is unlikely to be justified. The appeal should usually lie to the Supreme Court of British
Columbia. As with all other design options, however, it is important to take into account the
complete range of relevant factors so that one achieves a scheme which will, in practice, produce
a fair and just decision in a timely and cost efficient way.
Apart from the policy goals and general principles outlined above, it is not possible to identify rigid
rules about when there should be an appeal to an administrative tribunal as opposed to court. An
informed decision on this issue requires an understanding of the policy goals set out above as
well as an understanding of the particular program area (and the culture within which it operates)
coupled with an understanding of the practical consequences from a legal and procedural
perspective.

Single Level of Appeal to Court?
As noted earlier in this paper, if an appeal is created from a government (or tribunal decision) to
court, a choice must be made whether to restrict the right of any further appeals. This issue
arises where the initial level of court appeal is to the British Columbia Supreme Court. (Once the
matter has reached the Court of Appeal and that Court has rendered a final decision, federal law
creates a right to seek leave from the Supreme Court of Canada for appeal to that court.)

supra, para. 6.12; and Australian Administrative Review Council, Appeals from the Administrative
Appeals Tribunal to the Federal Court, supra, para. 2.7.
152

See Appendix A for a list of tribunal appeals to the British Columbia Supreme Court and to the
Court of Appeal. This table does not include any appeals which may exist directly from a
government decision maker.

153

If the appeal is initially to the British Columbia Supreme Court, there is a right of subsequent appeal
to the Court of Appeal (unless that right is removed by statute).

154

The Court of Appeal sits in panels of three judges (with some exceptions).
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There are three basic options:
1. leave the existing right of appeal to the Court of Appeal untouched;
2. allow appeal to the Court of Appeal but only with leave of that court,155 or
3. remove the normal right of appeal to the Court of Appeal from a decision of the British
Columbia Supreme Court.156
The third option means that the decision of the British Columbia Supreme Court becomes the
truly final decision. The choice between these three options depends primarily on the relative
importance of achieving finality as quickly as possible.

Consolidated Appeal Tribunal(s)
This paper has focussed on the design of appeal structures for individual program areas.
Although a large scale consolidated appeal tribunal appears unlikely in the near future, a few
comments are nonetheless warranted.
First, whenever a new appeal tribunal is contemplated, consideration should be given to whether
its functions should be consolidated with those of an existing appeal tribunal. This decision will
require consideration of a range of program area characteristics in addition to assessing subject
matter similarities between the existing and proposed tribunals and identifying critical policy
concerns that would make consolidation in appropriate.
Secondly, a number of models exist for consolidated appeal tribunals covering a range of subject
areas. One is to create a consolidated tribunal which hears many but not all tribunal appeals.
This is the model on which the existing Administrative Appeals Tribunal in Australia is based. A
more comprehensive approach is reflected in the proposed Administrative Review Tribunal in
Australia, which would assume the jurisdiction of the existing Administrative Appeals Tribunal and
other individual tribunals.157 This latter model also lies behind the Appellate Division of the
tribunal scheme proposed in the Leggatt Report in England. A further variation is for the
consolidated tribunal to exercise both original and appellate jurisdiction, as would the proposed
Australian Administrative Review Tribunal and the tribunal system recommended in the Leggatt
Report.158

155

For an example, see footnote 30.

156

See the discussion above at footnote 30 of appeals from Small Claims Court.

157

See Better Decisions, supra and the Administrative Review Tribunal Bill 2000, passed by the
Australian House of Representatives but rejected by the Senate in February 2001. A national
election subsequently occurred in November 2001.

158

Supra.
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The primary factors relevant to an assessment of a consolidated appeal tribunal include issues of
expertise and specialization of the decision makers, procedural uniformity and cost effectiveness.
A frequently expressed concern about a consolidated tribunal (whether at first instance or on
appeal) is that there would be a loss of expertise -- one of the reasons for the creation of tribunals
in the first place. This concern can be addressed at least to some extent by having formal subject
area divisions within the tribunal159 or at the very least by requiring that tribunal members hearing
certain types of cases have a particular background.160
If it is decided that the possibility of a consolidated appeal tribunal should be pursued, it would be
helpful to obtain empirical information about the operation of these tribunals in those jurisdictions
where they exist. In its 1997 report on administrative law reform, the Nova Scotia Law Reform
Commission recommended that a cost/benefit analysis be undertaken before a decision was
made about a possible consolidated appeal tribunal.161 In addition, it would be prudent to
consider the implications, if any, of section 96 of the Constitution Act.162

Grounds of Appeal
There are three choices.163 In practice, the primary issue is whether a person should be able to
appeal any alleged error by the original decision maker or whether the appeal should be limited to
errors of law.
If an appeal is only on points of law, the appeal body will not have an opportunity to review
findings of fact or an exercise of discretion; the only exception is where the original decision
maker erred to such an extent that an error of law was committed in the fact finding or exercise of
discretion.164 An appeal on errors of law does, however, allow the appellate body to deal with

159

This is the approach recommended in the Leggatt Report for the non-appellate jurisdiction of the
tribunal system.

160

For example, within the (non-appellate) Social Affairs Division of the Administrative Tribunal of
Québec, some categories of cases require a physician, others require a psychiatrist and social
worker to be on the panel: An Act Respecting Administrative Justice, Stats. Que. 1996, c. 54, ss.
21 and 25.

161

Recommendation 16, Nova Scotia Law Reform Commission, Agencies, Boards and Commissions,
supra. This recommendation also suggested that a cost benefit analysis be undertaken for both
increasing and decreasing the number of appeals.

162

Section 96 deals with the power of the governor general (the federal government) to appoint
superior court and certain other judges. The case law under this constitutional provision imposes
limits on the ability of a legislature to give certain court like functions to an administrative tribunal.

163

Discussed above at p. 12.

164

Depending in part on the standard of review exercised by a tribunal or judge, unreasonable findings
of fact or exercises of discretion may constitute errors of law and in some cases of jurisdiction.
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breaches of natural justice or procedural fairness.165 An appeal limited to errors of law will in
theory reduce the number of appeals and will certainly limit the number of cases where the
appellate body reverses or modifies the original decision.
When should the appeal body have the ability to second guess factual determinations made by
the original decision maker?166 This question is separate from the issue whether the appeal is on
the record or the appellate body can base its decision on evidence not presented to the original
decision maker. (It is also separate from whether the appeal hearing is oral or consists only of
written submissions.) As with many other design decisions, it is impossible to lay down dogmatic
rules. The answer depends on the relative importance of the different policy goals and an
assessment of relevant characteristics of the program area. For example, if the original decision
making process entailed only a cursory review of the facts with little scope for input from the
concerned individual, this would be a factor supporting an appeal on both facts and law. On the
other hand, if the original level decision involved a lengthy hearing with a careful review of all
relevant facts and if the benefit of finality outweighs some of the other policy goals, then these
factors would favour limiting an appeal to questions of law.
One very practical matter needs to be considered. Lawyers and courts sometimes have extreme
difficulty drawing the line between questions of fact, questions of law and questions of mixed fact
and law. For example, Mr. Justice Iacobbuci stated in Southam:167
I recognize...that the distinction between law on the one hand and mixed law and
fact on the other is difficult. On occasion, what appears to be mixed law and fact
turns out to be law, or vice versa.
The Australian Administrative Review Council has commented:168
Determining whether a particular question is a question of law or a question of
fact is not a simple task conceptually and difficulties often arise in practice.
Parties without legal representatives are usually oblivious to the distinction. One result can be
that a lay appellant tries to raise questions of fact on an appeal limited to questions of law.
Hearing time is then spent explaining to the appellant why he cannot raise and argue factual

165

There may be circumstances where it is appropriate for the sake of clarity to refer expressly to
procedural error as well as error of law as a ground of appeal.

166

This discussion focuses on errors of fact which do not also constitute errors of law or jurisdiction.

167

Supra, para. 35. For a further example, see the discussion in Westcoast Energy Inc. v. Canada
(National Energy Board), [1998] 1 S.C.R. 322 at paras. 36-42 whether a particular issue was best
characterized as a question of fact, law or mixed fact and law.

168

Appeal from the Administrative Appeal Tribunal to the Federal Court, supra, para. 1.5,
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errors that he may consider fundamental to his case. An argument can be made that efficiency
and openness of an appeal process favour not limiting an appeal to questions of law in program
areas where lawyers are not usually involved. This issue, however, is merely one of a range of
legal and practical factors which should be taken into account when determining the grounds of
appeal.
When should the appellate body have the ability to review an exercise of discretion by the original
decision maker? This discussion is directed at exercises of discretion that are not so
unreasonable that they constitute errors of law or jurisdiction.169 As a preliminary point,
discretionary powers are not uniform in nature. For example, it is less evident why an appeal
body should have the ability to second guess a senior government decision maker’s discretionary
assessment of what is in the “public interest” in a particular program area170 than it is in the case
of a discretionary power to choose between several available remedies.
A key factor is the relative subject matter expertise of the original decision maker and the
appellate body. This factor underlies the courts’ willingness to give deference to an exercise of
discretion even on an appeal to court (as distinct from judicial review). Even where the appeal
lies to an appeal tribunal which hears a significant number of cases per year, consideration
should be given to the extent to which the appeal tribunal should have the ability to second guess
an exercise of discretion by an official working in the program area. On the other hand, it is worth
noting that the Australian Administrative Review Council strongly advocates creating a system
where the appeal tribunal has the ability to reach the “correct and preferable” decision.171 This
entails the ability to step into the shoes of the original decision maker in all respects.
As with other aspects of an appeal structure, a decision on the appellate review of discretion
should take into account a variety of factors, bearing in mind the over-arching goals assessed in
step one--in particular the goal of reaching a fair and just decision.
If the decision is that an appeal should be on questions of fact, law and discretion, the appeal is
probably best created as a simple right of appeal with no reference to fact, law or discretion.172

169

Where the exercise of discretion is so egregious that it constitutes an error of law, it is reviewable
as an error of law.

170

See the earlier reference to the general manager under the Liquor Control and Licensing Act,
footnote 33.

171

Supra, footnote 73.

172

Cf. Saunders Farms Ltd. v. British Columbia (Liquor Control and Licensing Branch), January 19,
1995, B.C.C.A., Van. Reg. No. CA017895 at paras. 41-43; and Stafford v. Newfoundland Milk
Marketing Board (1987), 67 Nfld. & P.E.I.R. and 206 A.P.R. 198 (Nfld. S.C.T.D.).
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As noted later, it is also helpful to clarify in the remedial powers that the appeal body can
substitute its opinion for that of the original decision maker. If, however, the decision is to
minimize the ability to appeal on discretionary issues, the appeal should be limited to questions of
fact and law (or just law, if that is the choice).

Standard of Review
What, if any, deference should be given to the original decision maker? In the full merits review
model supported by the Australian Administrative Review Council, no deference is given.173 The
purpose is to reach a decision that is both correct and preferable from a policy perspective (in
those situations where there is more than one "correct” decision). In essence, a de novo appeal
occurs. The appeal tribunal rehears the evidence (including possibly new evidence) and forms its
own conclusions about the facts and law.
At a practical level, standard of review does not appear to loom as a serious issue when the
appeal is to a tribunal. This is especially true where the appellate tribunal supplements the
factual record created by the original decision maker with additional evidence received at the
appeal hearing. Deference will not be given on questions of either fact or law.
Where, however, the appeal is to court, the standard of review is a question which must be
considered. There are two reasons. First, the appeal will likely be on the record with no new
evidence considered by the appeal court. Secondly, an appeal court -- unlike an appeal tribunal - may have less subject matter expertise than the original decision maker. Since the degree of
judicial deference is at least in theory governed by the intention of the legislature,174 the
legislature can indicate what level of deference it wishes a court to give when hearing an appeal
from a tribunal (or individual decision maker)175. One statutory factor that suggests a low level of
deference is where the legislation allows the appellate court “to substitute its opinion for that of
the tribunal.”176 In addition, there is the possibility of expressly mandating the standard of review

173

Better Decisions, supra.

174

E.g., Pushpanathan, supra, para. 26 and 30; Pezim, supra, at para. 61. There is, however, no
deference on questions of jurisdiction.

175

For an example of an existing appeal from an individual decision maker directly to the courts, see
section 28 of the Fire Services Act, R.S.B.C. 1996, c. 144, which provide for appeals to court from
certain decisions of the Fire Commissioner.

176

Pezim, supra, para. 63.
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in legislation; this issue is explored in a separate background paper released by the
Administrative Justice Project in 2001.177

Remedies
The practical effect of an appeal decision depends to a considerable extent on the remedial
powers available to the appellate body. There is a range of choices for the powers to be given an
appellate decision maker.
In the absence of special considerations, the single most important remedy is a power to reverse,
confirm or vary the decision under appeal.178 But there are other options that may be appropriate
in particular situations:
•

confirm or reverse (i.e., without a power to vary)

•

remit back to the original decision maker

•

substitute the appeal tribunal’s opinion for that of the original decision maker

•

the Court of Appeal model:179
On an appeal, the court may
(a) make or give any order that could have been made or given by the court or
tribunal appealed from,
(b) impose reasonable terms and conditions in an order, and
(c) make or give any additional order that it considers just.

A power only to confirm or reverse may be appropriate where the only possible answer on appeal
is yes or no. This would be the case where, for example, the original decision was simply
whether or not a licence should be issued in a situation where there was no discretion about
terms or conditions of the licence. In many cases, however, the original decision maker has a

177

Standard of Review on Judicial Review or Appeal by Frank A.V. Falzon, available at:
http://www.gov.bc.ca/ajp/rpts/.

178

It may often, however, be appropriate to couple this power with a power to remit the matter back to
the original decision maker. See the discussion below.

179

Court of Appeal Act, R.S.B.C. 1996, c. 77, s. 9(1). In addition to the powers in subsection 9(1), the
Court of Appeal has the following powers in subsections 9(2), (3) and (8):
(2) The court or a justice draw inferences of fact.
(3) The court may exercise any original jurisdiction that may be necessary or incidental to
the hearing and determination of an appeal.
(8) For all purposes of and incidental to the hearing and determination of any matter and
the amendment, execution and enforcement of any order and for the purpose of every
other authority expressly or impliedly given to the Court of Appeal.
(a) the Court of Appeal has the power, authority and jurisdiction vested in the
Supreme Court, and
(b) if the appeal is not from the Supreme Court, the Court of Appeal has the power,
authority and jurisdiction vested in the court or tribunal from which the appeal
was brought.
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wider choice than a simple yes or no. In these cases, an appellate power only to confirm or
reverse will sometimes limit an appellate body’s ability to reach the most appropriate decision.
A power to remit back should always be considered as an option. It will nearly always be used in
conjunction with a power to confirm, reverse or vary. Only in rare circumstances would it be
appropriate to have a power only to confirm or remit back.180 A decision simply to remit the case
back to the original decision maker for further enquiry or reconsideration will usually delay the
date when finality is achieved. This remedy may nonetheless be the best route for obtaining an
ultimately fair and just decision in certain cases. It is worth noting that appeal courts sometimes
remit a matter back for retrial.181 A power to remit back to the original decision maker is probably
more likely to be appropriate where the appeal tribunal hears little or no new evidence.
As previously noted, an express power for the appellate body (especially a court) to substitute its
opinion for that of the original decision maker may indicate that the legislature does not
contemplate a significant amount of deference.182 In many respects, the remedial power
exercised by the Court of Appeal reflects an intention that it should reach what it feels is the
appropriate decision.183 In that sense, it is simply a more fulsome version of the typical appeal
tribunal power to confirm, reverse or vary.

Mode of Appeal: How Much New Evidence?
What, if any, new evidence should the appeal body hear? The answer to this question is one of
most important factors influencing what will happen at an appeal hearing. There are a variety of
options from which to chose:
•

no new evidence (appeal on the record or “pure” appeal)

•

all new evidence (appeal de novo or trial de novo)

180

One example is where it is necessary to discourage an appeal body from substituting its opinion or
discretion for that of the original decision maker.

181

E.g., the Supreme Court of Canada sent a case (or part of it) back for retrial in Delgamuukw v.
British Columbia, [1997] 3 S.C.R. 1010 and in BG Checo International Ltd. v. British Columbia
Hydro and Power Authority, [1993] 1 S.C.R. 12.

182

See Saunders, supra, at para. 32:
“There is a profound difference between an appeal to a tribunal which has had conferred
upon it the power of substituting, on a question which is not one of law alone, its own
opinion for that of the original tribunal and an appeal to a tribunal which has not had such
a power conferred upon it....”

183

This does not mean, however, that the Court of Appeal will readily second guess a factual
determination by the lower court. For a discussion of the test used by appeal courts in reviewing
findings of fact by a lower court, see the Administrative Justice Project’s Background Paper
Standard of Review on Judicial Review or Appeal, supra, at p. 9. This paper is available at:
http://www.gov.bc.ca/ajp/rpts/.
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•

some new evidence

•

expressly leave the choice to the appeal body to be decided on a case by case basis

•

provide no legislative guidance.

Each of these will be discussed in turn.
Several preliminary points are worth noting. First, the question of what if any new evidence
should be heard on appeal is separate from the question of whether the hearing should be oral or
on paper. Although an oral hearing is required where new evidence is introduced,184 the absence
of new evidence does not mean there should not be an oral hearing. Appeal hearings in the court
system are oral but rarely including the introduction of new evidence.
Secondly, the question of new evidence cannot be viewed in isolation from other issues such as
grounds of appeal and the standard of review. For example, if an appeal is restricted to
questions of law, it would be an unusual situation where new evidence would be relevant to the
issues on appeal.
Thirdly, the choice between the different options requires an assessment of all the over-arching
policy goals but in particular:
•

fair and just decisions

•

finality in a timely fashion, and

•

cost effectiveness.

Finally, of the program or environmental characteristics (step two in the design process), the two
most important are probably:
•

nature and quality of the original decision (including the process used to reach the
decision), and

•

whether this is the type of case where a change of circumstances after the date of the
original decision should be taken into account by the appeal body.

Appeal on the Record (No New Evidence)
The primary advantage of an appeal on the record is that it should result in a shorter (and also
less expensive) appeal hearing. This occurs for two reasons: time is not spent on hearing oral
testimony and the number of potential issues is often reduced, since findings of fact will usually
184

Although it is procedurally possible to introduce new documentary evidence via a paper hearing,
this is not a common practice. The introduction of new oral evidence clearly requires an oral
hearing.
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not be at issue. The appeal body’s task is to decide whether, on basis of the evidence before the
original decision maker, that person erred.
The following are some of the factors which should be considered in assessing whether an
appeal on the record will work appropriately in a particular review scheme:
•

Was there a full and fair hearing or consideration when the original decision was made?
♦

If the issues and evidence were adequately aired at first instance, this fact would
support relying on the factual record of the original hearing.

•

Is there an adequate documentary record of the original proceeding, including any
exhibits and oral testimony?
♦

An appeal on the record can work only if there is an adequate record of the original
proceedings.185 If a record does not exist, the appeal body will not be in a position to
decide whether the original decision maker erred on the basis of the information
before him or her. In those cases where oral testimony was given, a transcript of that
testimony may not be necessary but there must be some other reliable record of what
was said.186

♦

If the process leading to the original decision is not one which regularly provides an
adequate record, then an appeal de novo will usually be necessary.

•

Characteristics of the appellants
♦

An appeal on the record requires the appellant to focus his or her factual comments
largely on the written record from the original hearing. This process works efficiently
in cases where the appellant is represented by counsel or otherwise understands
and accepts the inability to introduce new evidence on the appeal. If, however, the
background of the appellant is such that significant hearing time is likely to be
consumed in trying to keep the appeal on the record on track procedurally, the time
and cost efficiencies of an appeal on the record may be reduced or lost entirely.

In those situations where an appeal on the record is the preferred option, a decision should also
be made about how to deal with those cases that will inevitably arise where an adequate record is
not available for whatever reason.187 The two choices are to authorize the appeal body to hear
185

If authority for this obvious proposition is needed, see Kucher, supra, at para. 45.

186

Kucher, supra, at para. 45-47.

187

This problem can arise from as simple a problem as a tape recording of evidence being
unintelligible.
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the appeal de novo in special circumstances or to include a remedial power to remit the matter
back to the original decision maker for rehearing.188 Efficiency would suggest using an appeal de
novo; however, giving a discretion to the tribunal has its own disadvantages (discussed below).
In making this decision, consideration should be given to how frequently the problem of an
inadequate record is likely to occur.

Appeal De Novo (All New Evidence)
An appeal de novo is the appropriate choice in those cases where the over-arching policy goals
are best achieved by disregarding the original decision and, in effect, starting all over. On the
other hand, an appeal de novo is not appropriate in cases where the appeal is limited to
questions of law.
There are a number of circumstances which may favour a de novo appeal in a particular review
structure. Before turning to those factors, it is worth noting that the Australian Administrative
Review Council’s adoption of full merit review entails what would traditionally be called an appeal
de novo. This is the principle underlying the proposed but not yet created Administrative Review
Tribunal at the federal level in Australia. The present paper proceeds from the view that the
nature of an appeal should be determined on a program area by program area basis.189
The following are the most important factors favouring an appeal de novo in a particular case:
•

quick or summary original decision
♦

There are a number of reasons why an original decision would be made in a
relatively summary way, perhaps with little if any opportunity for input from the
concerned individual. An obvious situation is where the original decision maker
processes a high volume of cases most of which require minimal consideration in
order to reach the appropriate decision.

•

inadequate record from the original decision190

•

where it is appropriate to focus on the facts as they exist at the time of the appeal
decision

188

Cf. Kucher, supra, at para. 47.

189

See the earlier discussion of a consolidated appeal tribunal. In the absence of such a tribunal,
there appears little rationale for adopting a policy that all appellate tribunal appeals should be de
novo.

190

See the discussion of this matter above in the context of appeals on the record.
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♦

In cases where a decision depends on, for example, a person’s medical condition or
financial resources, an argument can be made that an appeal de novo (or at least the
admission of some new evidence) should be available. For example, if the
permanent prognosis for an injured worker changes between the date of the original
hearing and an appeal hearing, it probably makes sense to hear new evidence on
this point.191 On the other hand, it may be possible to deal with this situation by
simply admitting some new evidence without resorting to a complete rehearing via an
appeal de novo. An alternative is to remit the matter back to the original decision
maker. A further alternative is, where appropriate, to allow the claimant to file a
modified claim. Both these alternatives, however, restart the process and delay the
date when finality will be achieved. It depends on a range of factors in a particular
program area whether a change in circumstances justifies having an appeal de novo
or whether it is best dealt with in some other way.

♦

The frequency with which a relevant change of circumstances or fact occurs will
determine whether an appeal de novo should be the general rule in a program area
or whether it should be merely an option available at the discretion of the appellate
body.

•

an appeal de novo may be easier to manage than an appeal with new evidence but
otherwise on the record.
♦

Where only some new evidence is admitted on an appeal, the tribunal must consider
how the new evidence should be balanced against the factual findings of the original
decision maker. Anecdotal comments from at least one tribunal member suggest
that it may be easier to conduct an appeal de novo rather than deal with a mixture of
evidence on the record and fresh evidence.

There are several factors which militate against an appeal de novo:
•

probably more expensive and longer than an appeal on the record or an appeal with only
some new evidence admitted

•

loss of the benefit from the resources invested in making the original decision (in those
cases where the original decision was not summary in nature)

191

This is example is used simply to illustrate the point about a change in circumstances which should
perhaps be taken into account. Review structures for workers’ compensation claims are being
addressed in a separate forum; the comment in the present paper is not intended to be an informed
suggestion for how the workers’ compensation scheme should be structured.
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•

may create frustration for the original decision maker
♦

Since an appeal de novo ignores the original decision for all practical purposes, it is
likely a source of frustration for original decision makers who see their work cast
aside.

•

may discourage parties from putting their best case forward to the original decision maker
♦

Anecdotal evidence192 suggests that parties, for financial or other reasons, do not
always put their best foot forward at the original level decision making in those cases
where they know they will have a second opportunity if the first decision does not go
in their favour. Although this may make sense from the individual’s perspective, it is
not a good use of system resources and should not be encouraged.

•

where there is a lack of expertise at the appellate level
♦

In those cases where the original decision was a considered decision by a person
with subject matter expertise, an appeal de novo to a tribunal without that expertise is
problematic. This factor is more likely to be important in cases where the appeal is to
court.

Burden of Proof and Deference
When an appeal is heard de novo, the question can arise as to who has the burden of proof.193
Put somewhat differently, what if any deference should be given to the decision under appeal? A
related but separate question is which party should present his case first at the appeal hearing:
the appellant or the respondent?194
In appeals on the record (or where only some new evidence is admitted), the appellant has the
burden of establishing that the decision should be reversed or altered in some way. The law is

192

In addition, see Chan v. Medical Services Commission, June 6, 1996, B.C.S.C., Van. Reg. No.
A953649 at para. 12.

193

This is also sometimes referred to as the onus of proof. The term is used here in the sense of who
has the burden of establishing his case. For example, in a trial the plaintiff has the burden of proof;
if he does not make out his case, he will lose. Burden of proof is used here in a sense different
from standard of proof, which refers to whether a matter must be established on a balance of
probabilities (the usual civil criterion) or, for example, beyond a reasonable doubt (what the crown
must establish in a criminal prosecution).

194

For practical reasons, it is possible in some situations that the appropriate procedure would be for
the respondent to present its case first even in a situation where the burden of proof may remain
with the appellant. For example, if the case depends on several days of technical evidence in
support of an order against an individual, it will in at least some circumstances make sense for the
hearing to begin with the respondent (qua plaintiff) setting out the case against the appellant
(defendant).
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not entirely clear, however, when the appeal is de novo. From one perspective, the burden
should be on the appellant since, if the appeal does not succeed, the original decision will remain
in effect. On the other hand, the primary purpose of an appeal (or trial) de novo is to start afresh.
Passages from two cases serve to illustrate the judicial uncertainty over this issue. In Hicks v.
West Coast General Hospital, the court stated:195
The necessary implication of proceedings de novo is that the tribunal must
decide the matter only on the evidence before it. It should not give any weight or
“curial deference” to the conclusions of the body from which the appeal is taken,
beyond that which may properly arise from the evidence....The intended purpose
of the appeal is frustrated if the appellate tribunal gives deference to the
subjective judgments below. It strikes to the heart of the de novo proceedings
and amounts to a grave jurisdictional error.
This approach is consistent with the Court of Appeal’s description of a de novo appeal in Dupras
(quoted earlier).196 Dupras did not involve issues of deference and burden of proof.
Another line of cases indicates, however, that it is appropriate to give deference to the original
decision at least where the original decision maker had special expertise. In Woodward v.
Society of Notaries Public of British Columbia, the court relied on an earlier Supreme Court of
Canada case and stated:197
The “de novo” provisions allow the Supreme Court judge to substitute his or her
opinion for that of the directors [of the Society of Notaries Public]. Where the
decision of the directors involves special expertise, curial deference must be
accorded that decision. The court is obliged to take the special knowledge of the
directors into account.
In a 1981 case involving a de novo appeal to court from a decision of the registrar of travel
agents, McLachlin Co.Ct.J. (now Chief Justice of Canada) adopted this approach but then
concluded that the original decision maker had no particular expertise relevant to the issues on

195

196

197

January 21, 1993, B.C.S.C, Van. Reg. No. A921720, at para. 9. See also the dicta in Lagace v.
Canada (Minister of National Revenue), June 2, 1998, Tax Court of Canada.
Supra, at para. 15:
“A trial de novo ignores the original decision in all respects, except possibly for the
purposes of cross-examination.”
February 16, 1993, B.C.S.C., Van. Reg. No. A901160. See Lamb v. Canadian Reserve Oil & Gas
Ltd., [1977] 1 S.C.R. 517; Cowichan Drycleaning Centre Ltd. v. Linge, March 30, 1988, B.C.Cty.Ct.,
Duncan Reg. No. 1379; Imperial Oil Resources Ltd. v. Tulliby Lake Stockman’s Assn., September
27, 2000, Alta. C.A., No. 0003-0280-AC; Tuplin v. Canada (Indian and Northern Affairs), 2001
PESCTD 89 (P.E.I.S.C.-T.D.) at para. 20. In Steele v. M.N.R., [1988] T.C.J. No. 24, the Tax Court
stated:
“The Court reminds the Appellant that, in a trial “de novo” as is the case, the burden of
proof rests on the Appellant to adduce evidence to substantiate his contention contrary to
the Minister’s determination.”
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appeal.198 Likewise, it appears there should be no deference in those cases where the appellate
tribunal has expertise equivalent to that of the original decision maker.199 To add yet more
interest, the British Columbia Supreme Court has ruled that burden of proof is an irrelevant matter
when the appeal hearing is inquisitorial rather than adversarial in nature.200
If deference is given to the original decision, the burden of proof will remain with the appellant on
a de novo appeal: he will not succeed unless he shows that the original decision should be
changed.201
This is an area where legislative direction would be beneficial. It would provide assistance to the
appellate body and to the parties appearing before it. Parties would know prior to the hearing
who has the onus of proving what and would be able to prepare for the hearing as efficiently as
possible. In addition, legislative certainty would preclude hearing (and possibly judicial review)
time spent on arguing the burden of proof issue.

Some New Evidence
In practice, the most common type of hearing held by appeal tribunals is one where some new
evidence is admitted but the focus remains on whether the original decision was incorrect. As
with an appeal on the record, a reasonably adequate record of the original hearing must exist for
this type of hearing to be appropriate.
This option is most likely to be appropriate when a reasonably adequate hearing occurred at first
instance but one or more of the following factors exist:
•

new evidence has become available since the original decision

•

in the case of evidence that was available at the time of the first hearing, the appellant
has a legitimate reason why he or she did not produce that evidence

198

Bay Travel Centre Ltd. v. Registrar of Travel Services, July 30, 1981, B.C.Cty.Ct., Van. Reg. No.
F803173.

199

Saunder Farms Ltd. v. British Columbia (Liquor Control and Licensing Branch), January 19, 1995,
B.C.C.A., Van. Reg. No. CA017895 at para. 39 per Southin J.A.

200

British Columbia (Assessor of Area No. 10--Burnaby/New Westminster) v. Haggerty Equipment
Co., May 30, 1997, B.C.S.C., Van. Reg. No. A970220 at para. 14. Referring to the untypical nature
of the appeal hearing, the court stated (para. 14):
“The proceedings are inquisitorial and not adversarial....Because the proceedings are
inquisitorial, the onus is really on no party.”

201

Cf. Cowichan Drycleaning Centre Ltd. v. Linge, March 30, 1988, B.C.Cty.Ct., Duncan Reg. No.
1379.
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♦

Depending on the characteristics of the appellant and his or her particular reason for
failing to introduce available evidence at the first hearing, the goal of reaching a fair
and justice result sometimes suggests allowing the introduction of this type of
evidence on appeal.202 The danger, however, is that such a practice may not provide
the necessary encouragement for individuals to put their best foot forward at the
original hearing. From a systemic point of view, it is more efficient if all available
evidence is produced at the original hearing than if the introduction of some evidence
is delayed until the appeal hearing.

•

a breach of natural justice or procedural fairness occurred in the process leading up to
the original decision
♦

Much depends on the significance of the procedural irregularity. If it can be corrected
by the admission of new evidence, that may be an appropriate solution. If, however,
the breach is more serious, the only appropriate solution may be to remit the case
back to the original decision maker for rehearing or to hold a de novo appeal (if there
is a statutory power to do so).

If an appeal tribunal is given the power to hear new evidence, several second level matters
should be addressed. First, should legislation expressly state that the tribunal can hear new
evidence on an appeal or is it appropriate to rely simply on the grant of a power to compel
witnesses and the production of documentary evidence? A second and closely related question
is whether a party who wishes to introduce new evidence on an appeal should have a right to do
so or should have to obtain the tribunal’s permission before doing so. A third issue is whether the
ability to lead new evidence should be unfettered or should be subject to statutory limitations,
such as that the evidence was not available at the time of the first hearing. The answers to these
questions depend on factors some of which may vary from program area to program area. One
general principle, however, needs to be kept in mind. The type of hearing should be readily
understood from reading the legislation creating the appeal. To the extent that legislation
provides clarity on these matters, there is less room for uncertainty and the consequential
expenditure of time and resources spent in resolving these issues. The process will be more
accessible to those using it.

202

To take an extreme example, a person with a mental disability might be excused for not producing
all relevant evidence at a hearing about receiving a government benefit. In contrast, a physician
represented by legal counsel would in most cases have little excuse for not producing all relevant
evidence in a case involving his billings to the Medical Services Plan; appeals from a decision that
a physician must repay money to the Medical Services Commission are heard under section 43 of
the Medicare Protection Act, R.S.B.C. 1996, c. 286.
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At the Tribunal’s Discretion
One option is to give the appeal body an express discretion about how it conducts the appeal:
pure appeal, appeal on the record but with some new evidence, or de novo. This discretion could
be left as an obligation to decide the type of appeal in each case or could be phrased as a rule,
for example, that the appeal is on the record (or not de novo) unless the appeal body decides
otherwise.203 The latter choice is preferable since it provides much greater procedural certainty
than leaving the issue to be resolved in each case. A lack of certainty about the procedure on
appeal may in some cases suggest to individuals that it is not necessary to put their best foot
forward at the original level hearing.204
In addition to providing certainty, a provision setting out a default rule unless the appeal body
rules otherwise is more efficient than leaving the issue at large to be decided in each individual
case. If the issue is to be resolved on a case by case basis, it would probably require a
preliminary hearing to decide how the appeal would be conducted -- a time consuming and
expensive exercise.

No Legislative Guidance
Although technically an option, providing no legislative guidance has little to commend it. This is
an area where legislative clarity is clearly beneficial. It saves time and expense spent in resolving
disputes about the type of appeal that the tribunal (or court) is authorized to conduct. In addition,
individuals can conduct themselves at the original level hearing with advance knowledge of the
type of appeal that will occur if the case proceeds that far.
If legislation is completely silent (including no provisions for compelling witnesses or the
production of documentary evidence), one must fall back onto the strict law as set out in Kucher
and Dupras: it is an appeal on the record. The practical difficulty is that there is a quite natural
desire on the part of some appeal tribunals to reach a fair and just decision even if it requires
hearing new evidence. Not infrequently, appeal tribunals are subject to pressure from an
appellant to be allowed to introduce new evidence. Anecdotal information suggests this can lead
203

Small claims appeals provide a useful analogy. Section 12 of the Small Claims Act, R.S.B.C. 1996,
c. 430 states:
“An appeal to the Supreme Court under this Act
(a) may be brought to review the order under appeal on questions of fact and on
questions of law, and
(b) must not be heard as a new trial unless the Supreme Court orders that the appeal be
heard in that court as a new trial.”

204

See, for example, Chan, supra, at para. 12. In addition, anecdotal evidence suggests that some
persons may, for tactical or other reasons, not put their best case forward at first instance but then
try to do so on appeal.

March 2002

ADMINISTRATIVE JUSTICE PROJECT

Page 66

Reviewing Original Decisions: Guiding Principles and Options
A Background Paper for the Administrative Justice Project

to new evidence being admitted in appeals which, strictly speaking, should be solely on the
record. The result is procedural uncertainty. For this reason, it appears preferable that the
legislature give an unambiguous and explicit indication of the type of appeal it is creating.

Power of Reconsideration
Reconsideration was discussed earlier as a form of internal review of original decisions.
Reconsideration of decisions by an appeal tribunal can also occur. In both cases, the primary
issue is the same: obtaining the appropriate balance between reaching just and fair decisions
and achieving finality in a timely way. Finality is a more pressing issue when dealing with
reconsideration of appeal decisions than when reviewing original decisions. The reason is that at
least one level of review (appeal) of the original decision has already occurred. At this stage in
the process, the need to achieve finality gains increased importance. A statutory power of
reconsideration for appeal tribunals may nonetheless be appropriate in some circumstances.
The decision whether to grant a statutory power of reconsideration, as with most other design
decisions, must take into account the characteristics of the particular program area (step 2) as
well as the relative importance of the over-arching policy goals (step 1). If a power of
reconsideration is a possible option for an appeal tribunal, there are a number of specific points
requiring decision. These decisions affect the way in which the power of reconsideration will
operate in practice.
As a general rule, a person should not have a right to require reconsideration of a decision by an
appeal tribunal. Reconsideration should be available only with leave of the appeal tribunal.205
This is in contrast to many internal review schemes where a right to obtain internal review
(possibly reconsideration by the actual original decision maker) may be appropriate. For those
cases where an appeal tribunal sits in panels, consideration should be given to whether the
reconsideration ought to be undertaken by the original panel (assuming the members of that
panel are still available) or whether the reconsideration should be undertaken by a different panel
of the tribunal.
Another important matter is whether the statutory power of reconsideration should be at large or
should be limited to specified grounds.206 One of several options is to grant a power of
reconsideration on the ground that “new evidence has arisen, or has been discovered
205

There are a variety of ways in which a leave requirement can be drafted; it is not necessary to
require a formal leave application.

206

As noted above, the common law powers of reconsideration do not appear to be excluded by a
statutory power granting reconsideration in limited but different circumstances: Atchison, supra.
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subsequent to the hearing of the matter”.207 New evidence coming to light is probably one of the
more frequent and justifiable reasons for reconsideration of an appeal board’s decision.208
Rather than attempting to enumerate the grounds when reconsideration may occur, another
option is to entrust this matter to the discretion of the appeal board. The advantage of this
approach is that it is impossible to foresee all circumstances when it may be appropriate to
exercise a discretionary power of reconsideration. The obvious disadvantage is that it leaves the
issue somewhat uncertain.
There are two other ways in which the loss of finality from a reconsideration power can be
minimized. First, the power of reconsideration can be circumscribed by a statutory time limit. If
this option is chosen, a decision must also be made whether the appeal board should have the
ability to extend the time limit in special circumstances. Secondly, appeal boards sometimes
make preliminary rulings on issues prior to holding the main hearing and deciding the case on the
merits. As a general rule, there should be no power to obtain reconsideration of a preliminary or
interlocutory ruling. Reconsideration should be available only for final decisions. Thirdly, in order
to avoid abuse, it may be prudent to allow only one reconsideration of an appeal decision. Such
a limitation is more important where there is no time limit on the power of reconsideration.

Privative Clause
When an appeal to a tribunal is created, a decision should be made whether to use a privative
clause to limit judicial review of the tribunal’s decision. The appropriateness of a privative clause
(and how it is worded) depends on the extent to which the courts should give deference to the
particular appeal board.209
Judicial reviews of appeal tribunal decisions are usually commenced by individuals rather than by
the government. Occasionally, however, an appeal decision adverse to government is of
sufficient importance that a judicial review is commenced.210 This fact should be kept in mind
207

See the reconsideration power of the Workers’ Compensation Board Appeal Division in section
96.1(2) of the Workers’ Compensation Act.

208

Although there is at least one contrary case, it is often stated that the power of reconsideration
does not extend to rehearing a case solely because new evidence has come to light; see the
discussion earlier in this paper.

209

For a discussion of this matter, see earlier in this paper and also the separate background paper
entitled Standard of Review on Judicial Review or Appeals by Frank A. V. Falzon.

210

For example, an appeal tribunal’s decision to reverse a decision by a government official may have
significant cost implications because of the decision’s impact on other similar cases. Although
tribunal decisions do not have the precedential legal effect of a decision of a superior court, they
may have a practical impact on either the substance or the process of future decisions by the
government official.
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when assessing the extent of any privative clause placing restrictions on the availability of judicial
review.

Other Design Matters
A number of other matters should be considered whenever a right of appeal is created.
A decision should always be made about the time limit within which the appeal must be
commenced. Because of the need to achieve finality in a timely way, rarely if ever will it be
appropriate not to have a time limit for commencing an appeal. Although 30 days or 60 days are
typical time limits, identification of the appropriate time limit may depend on particular aspects of
the program area and its users. Consideration should also be given to whether the appeal board
should have the ability to extend the time limit in special circumstances.211 In many cases, this is
an appropriate power to give the board.
When an appeal is created, consideration should usually be given to the status of the original
decision while the appeal is pending. Should the original decision remain in the effect or should it
be stayed?212 In the context of appeals within the court system, the general rule is that the
original decision remains enforceable unless it is stayed by the court.213 Legislation can provide
for one of four options:
•

no stay in any case;

•

a stay in all cases;

•

no stay unless the appeal board orders otherwise; or

•

a stay unless the appeal board orders otherwise.

The appropriate choice depends on the particular program area. A factor that should always be
kept in mind, however, is the extent to which someone (whether a private individual or the public)
would be prejudiced by the granting or not granting of a stay.
In most situations, it is obvious who should have the ability to appeal a particular decision. In
some cases, however, there may be a person who has an indirect interest in the outcome of a
particular matter but who may not, for example, have been the applicant for permission to carry
out a particular activity. “Standing” is the term used to describe the law governing who is entitled
211

Situations can occur where it may appear unfair to insist upon a rigid application of, for example, a
thirty day time limit. Where the time limit runs from the date of the original appeal board decision,
cases have occurred where there has been delay in communicating the decision to the concerned
party with the result that he or she has had little if any time within which to commence the appeal.

212

When an order is stayed, it remains a valid order but cannot be enforced or otherwise given effect.

213

Under section 18 of the Court of Appeal Act, a judge of that court may grant a stay of the order
under appeal.
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to participate in an appeal. Although it is rare that someone other than the directly concerned
person should have standing, there are circumstances where that may be appropriate. In any
event, it is a matter which should be addressed when designing the structure of an appeal
process.
Finally, there is the issue of privacy rights versus the public interest in openness of the
administrative justice system.214 The issue arises most obviously where a tribunal may hear
personal and possibly sensitive medical information about a person. For tribunals where this may
occur, statutory guidance about maintaining confidentiality of personal medical information is
probably of assistance.215

Encouraging Settlement
An important feature common to cases before appeal boards and appeal courts is that settlement
of the case before the appeal hearing may be in everyone’s interest. Especially where settlement
occurs well before the appeal hearing, it reduces costs and the period of time before finality is
reached. This benefits both the parties in a particular case and the adjudicative system as a
whole.
In the administrative law context, different types of cases fall on a continuum of suitability for
settlement. As a general rule, cases between private parties which do not raise public law issues
are most likely to be appropriate for settlement. At the other end of the continuum are cases
between government and private persons where the relevant statutory law admits of only one
possible outcome, the government wants to establish a new precedent or there is an open public
law question which the government wants to address. In these cases, government will probably
wish to obtain a ruling from the appellate body. There are, however, a large number of cases
between government and private individuals where settlement is a viable option.
There are at least two ways in which pre-hearing settlement can be fostered where it is
appropriate. First, pre-hearing conferences will in some cases be a useful tool. Depending on
the rules governing procedures of the appeal board, it may be useful to create an express
statutory power to hold a pre-hearing conference. Secondly, linked to this but separate is
mediation as a tool for facilitating settlement. In the context of designing an appeal scheme, the
question is not whether mediation is a useful tool but rather whether a statutory mandate should
214

The Australian Administrative Review Council addressed this issue in Better Decisions, supra, at
pp. 44-49.

215

In those situations where this may be an issue, careful consideration needs to be given to the legal
and constitutional issues.
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be provided for it in program areas where it may be helpful. The role of mediation in the
regulatory and administrative law context is beyond the scope of this paper. Where, however,
mediation appears to be a useful tool, consideration should be given to whether there is an
advantage to providing a statutory basis for mediation (including possibly making it mandatory) or
whether it is a matter best left to be addressed outside the statutory framework for the appeal
board.216
If the parties to an appeal settle their dispute, the issue arises of the mechanism for giving legal
effect to the settlement. Since the original decision remains in force until set aside or varied on
appeal, a settlement should be reflected in an order of the appeal board. The practical issue is
whether the parties should have the ability to file a consent order217 with the appeal board or
whether the board should have a discretion and perhaps an obligation to review the proposed
consent order to determine whether it is appropriate not just in a technical legal sense but also in
a broader discretionary sense.
The Australian Administrative Review Council made the following policy comment on allowing (or
requiring) an appeal tribunal to review a settlement agreed to by the relevant government agency
and the concerned individual:218
If tribunals reviewing administrative decisions are generally charged with finding
the single preferable decision from among those decisions that are lawful in
terms of the relevant legislation, is it appropriate for them to allow the parties to
agree on what is the preferable decision and leaving it to the tribunal to
determine only whether the decision agreed upon is within its lawful range?
If the agency and the applicant seeking review of an administrative decision are
able to agree on a decision that is lawful, it is difficult to see what interests would
be served by any further expenditure of resources. Provided the tribunal is
satisfied that the applicant has not been pressured or coerced into accepting a
less favourable outcome, there should be no obstacle placed in the way of such
settlements.
This approach appears reasonable as a general proposition; however, its appropriateness should
be considered within the context of the particular appeal structure under review.

216

Although beyond the scope of this paper, a matter for future consideration is whether it would be
advantageous to have legislation dealing generally with mediation in the administrative and
regulatory context rather than addressing the issue program area by program area in individual
statutes. On the general issue of statutory powers and procedures legislation, see the separate
Background Paper Statutory Powers and Procedures by Frank A.V. Falzon, released by the
Administrative Justice Project in 2002 and available at: http://www.gov.bc.ca/ajp/rpts/.

217

Such as occurs when a typical consent order is filed in court proceedings.

218

Better Decisions, supra, p.53.
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In those situations where it may be appropriate to allow the parties to obtain a consent order from
the appeal board without giving the board an opportunity to review the substantive content of the
order, the prudent course of action would be to have a statutory provision expressly authorizing
such a course of action.219

Matters Not Unique to Appeal Tribunals
There are a number of matters relevant to all administrative tribunals whether or not they exercise
an appellate function. It is beyond the scope of this paper to address all these matters; however,
a few warrant individual attention in the context of appeal tribunals.
Should the legislation creating a particular appeal tribunal require specific qualifications for some
or all of the tribunal members? In some cases, it may be appropriate to have a requirement that
some members of the board have professional qualifications in the subject matter area dealt with
by the board220; in other situations, it may be appropriate that the chair of the board (and any
panels of the board) be a lawyer.221 The appropriateness of requiring certain members of a board
to have specified professional qualifications depends, in part, upon the complexity of the factual
and legal issues as well as the typical impact of decisions of the appeal board. In the case of
lawyers, an additional consideration is the extent to which the appeal board’s approach should
reflect the type of processes used in the courts. A lawyer chair is probably more likely than a
non-lawyer chair to adopt procedures which reflect those used in the judicial system.
In most cases, an appeal board should be given the express power to sit in panels.222 Another
generally useful power is to authorize a board member to complete a case in which he
participated but where the board’s decision has not been rendered prior to termination of his

219

Note, for example, the following statement by Sara Blake, Administrative Law in Canada (2d ed.)
(Toronto, 2001) at p.79:
“Parties who have reached agreement on the resolution of proceedings must obtain the
approval of the tribunal to the agreement before it can take effect. A tribunal is under no
obligation to accept an agreement that it regards as unfair or that is contrary to the objects
of the statute pursuant to which the proceeding takes place.”

220

For example, the Health Care (Consent) and Care Facility (Admission) Act, R.S.B.C. 1996, c.181,
s. 27 requires that some members of the Health Care and Health Facility Review Board must be
“health care providers”.

221

For example, the chair of the Medical and Health Care Services Appeal Board must be a lawyer:
Medicare Protection Act, R.S.B.C. 1996, s. 286, s. 41.

222

The only significant drawback to the use of panels is the possibility that different panels will reach
inconsistent decisions on similar sets of facts. This difficulty is outweighed by the need to use
panels in program areas where there are too many cases for the full board to hear them all. There
are a number of practical ways in which the risk of inconsistency can be minimized.
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appointment.223 This type of provision typically exists for judges who cease to hold office before
rendering a decision in a case which they have heard.224

Judicial Review
If a decision is made to rely solely on judicial review, a decision must be made whether to use a
privative clause. The answer to this question depends on what, if any, deference it is felt the
courts should give to the decision maker under review.225 If no deference is desired, probably no
privative clause should be used. On the other hand, a fulsome privative clause will increase the
likelihood of the courts’ giving deference to the original decision maker.

9

MULTIPLE LEVELS OF REVIEW

In what circumstances is it appropriate to have multiple levels of review? If all other factors are
the same, a review process with two layers will take longer to reach finality than a process with
only one layer. Nonetheless there are situations where more than one layer is appropriate. This
section of the paper explores when those situations exist.
As noted earlier, the decision whether to utilize a multi-level review scheme is a step four (macrostructural) question. In assessing the individual components of a multi-level system, the factors
discussed above under step four all remain relevant. There are, however, additional
considerations specific to the over-all operation of a multi-layer system. These are the matters
addressed in this section of the paper.
Despite the almost infinite variation in how a multi-level review system can be structured, the
possibilities fall, for the most part, into one of the following three categories:
•

internal review combined with external appeal

•

multiple levels of internal review and/or (non-court) appeal

•

appeal to a tribunal followed by an appeal to court

223

This power currently exists for members of the Labour Relations Board (s. 130(2) of the Labour
Relations Code, R.S.B.C. 1996, c. 244); the Appeal Division of the Workers’ Compensation Board
(s. 85(1) of the Workers’ Compensation Act, supra); and the Workers’ Compensation Review Board
(s. 3(4) of the Workers Compensation Act (Review Board) Regulation, B.C. Reg.32/86; see also s.
4 of the earlier Boards of Review Regulation, B.C. Reg.31/81).

224

Supreme Court Act, R.S.B.C. 1996, c. 443, s. 6.

225

For a full discussion of this issue, see the Background Paper, Standard of Review on Judicial
Review or Appeal, by Frank A.V. Falzon, released by the Administrative Justice Project in 2001.
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Each category is discussed separately since there are factors unique to each category -- in
addition to the factors common to each.
As an example of one type of multi-level review structure, Appendix B contains a flow chart which
illustrates a scheme with internal review of the original decision coupled with appeal to a tribunal
with a power of reconsideration. Since judicial review is always a possibility, it is also included on
the chart.

General Principles
The principles that should govern the design of multi-level review schemes are no different from
those for less complex review structures. The first step is identify and prioritize the over-arching
goals of the review structure. The purpose of any review scheme is to achieve fair and just
decisions in a timely and cost efficient manner. In addition, there are also the other goals
identified in step one. It bears repeating that the relative importance of these goals may vary
from program area to program area. The second step is also critical: an assessment of the
program area characteristics relevant to how the multi-level review structure will operate. As
discussed below, one relevant characteristic may be the existence of a high volume case load.
In addition, the general principles of legislative clarity, proportionality and avoiding unnecessary
diversity should also be taken into account.

Internal Review and External Appeal
The simplest form of multi-level review is internal review followed by appeal to an external body.
When it works well, a single layer of internal review is a relatively quick, informal and cost
effective way of remedying many incorrect decisions. These and other general benefits of
internal review continue to exist even where appeal to an external body is also available. Where
external appeal exists, resolution of cases via internal review has the benefit of reducing
utilization of the typically slower and more expensive appeal process.226
The primary question for decision is whether internal review should be a mandatory step227 before
a person can proceed to the external appeal option or whether internal review should be at the
option of the individual. The primary argument against making it mandatory is what the Australian
226

Cf. Better Decision, supra, at pp. 122-123 (para. 6.53).

227

A current example is the requirement in appeals to the Forest Appeals Commission that most
decisions must first go through the statutory internal review mechanism: Forest Act, R.S.B.C.
1996, c. 157, s. 146(2).
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Administrative Review Council refers to as “appeal fatigue”.228 This is the recognition that
multiple layers of review cause some individuals not to pursue all their review options. In this
sense, a mandatory first layer of internal review may act as a barrier to obtaining the benefits of
external appeal. The importance of this consideration obviously increases with the number of
layers of review. Another argument against mandatory internal review is that in some cases it will
be clear that the only likelihood of a changed decision is via appeal to the external appeal body;
in these situations, compulsory internal review may be an inefficient use of time and resources.
Balanced against these arguments is the fact that the limited available empirical data suggests
that mandatory (as distinct from optional) internal review reduces the number of cases
proceeding to appeal.229 The reduction of cases going to appeal will usually result in a more
efficient use of time and resources even though there may be some risk of appeal fatigue
inappropriately deterring individuals from proceeding to external appeal. The extent of this risk
depends to some extent on the way in which the internal review scheme operates in practice.
The conclusion reached by the Australian Review Council was that the issue of mandatory versus
optional internal review should be decided on a program area by program area basis.230 A similar
approach is reasonable in British Columbia. As with other aspects of a review scheme, an
appropriate decision needs to take into account the possibly unique characteristics of each
program area.

Multiple Layers of Internal Review and/or External (Non-Court) Appeal
When, if ever, should a review scheme have multiple layers of internal review, multiple layers of
administrative appeal or perhaps multiple layers of both?
British Columbia currently has several multi-level review structures. All were presumably created
in the hope of providing an appropriate review scheme yet concerns exist over at least some of
them. This section of the paper provides general comments on when it may be appropriate to
create a multi-level system. It does not suggest review structures for specific program areas.
Multi-level review systems have obvious drawbacks. A review scheme with four levels takes
longer and is more expensive (both financially and in human time) than a system with two levels,
if all other factors are equal. Moreover, in the case of more than one level of internal review,
228

Internal Review, supra, p. 16.

229

This data is from Australia: see Internal Review, supra, p. 17.

230

Internal Review, supra, p. 18 (Recommendation 3).
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accessibility is adversely affected if “appeal fatigue” sets in and deters some individuals from
reaching an external appeal body. For these reasons, a multiple layer review structure is rarely
suggested except in a program area with a high volume of cases.231 This point is addressed
below.

Existing Multiple Level Review Structures
A brief overview of existing multi-level structures will assist in understanding the issues in this
area. Several tribunals in British Columbia currently exercise a second level of appeal.232 A few
exercise a second level of appeal in all cases:
•

BC Benefits Appeal Board

•

BC Benefits Tribunal

•

Disaster Financial Assistance Appeal Board

The others exercise a second level of appeal in only some cases:233
•

Electrical Safety Appeal Board

•

Elevating Devices Safety Board

•

Gas Safety Appeal Board

•

Power Engineers and Boiler and Pressure Vessel Safety Appeal Board

•

Property Assessment Appeal Board

•

Workers' Compensation Board -- Appeal Division

•

Worker's Compensation Board -- Medical Review Panels

Several of these boards operate in program areas with a high volume of cases (BC Benefits,
Property Assessment and Workers Compensation). Of the remaining tribunals listed above, the
four safety appeal boards exercise an original as well as a second level appeal jurisdiction. For
example, the Gas Safety Appeal Board hears appeals from decisions and orders of the chief

231

E.g., McRuer, supra, at pp. 124-125. An exception is the proposal for second tier review panels
within the proposed Administrative Review Tribunal in Australia.

232

This information is current at the date of writing: February 2002.

233

In addition to these boards, a decision under appeal to the Forest Appeals Commission must first
have been through a review process internal to the Ministry of Forests; there is, however, an
exception when the Forest Appeals Commission hears an appeal from a decision of the Chief
Forester under the Forest Act. Although not an appeal to persons outside the ministry, this internal
review process bears several hallmarks of an appeal. For decisions under the Forest Act,
R.S.B.C., 1996, c. 157, section 146 requires that the decision first have gone through the review
described in ss. 143-145; for decisions made under the Forest Practices Code, R.S.B.C. 1996, c.
159, section 130(3) requires that a review have occurred under section 129; for appeals under
section 41 of the Range Act, R.S.B.C., c. 396, the decision must first have been reviewed by the
regional manager.
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inspector;234 these can be decisions made by him either at first instance or in his appellate role
from a decision by a local inspector.235
The BC Benefits (income assistance) program currently has a number of levels of reviews.236
After internal review, there are two levels of review external to the ministry. In 2000, the program
received 105,000 new cases.237 The first statutory level of review is a formal internal
reconsideration by the ministry.238 In practice, there is also an earlier internal review by a district
supervisor. The first level of external review is to a three person tribunal consisting of a person
appointed by the appellant, a person appointed by the ministry and a chair chosen by the first two
persons.239 The second level of appeal is to the BC Benefits Appeal Board. One reason given
for creation of the existing appeal board was to reduce the number of cases going to court on
judicial review.240
Approximately 1.7 million property assessments are contained in the annual assessment roll.
The first level of review is by review panels appointed by the minister.241 The reviews are
sometimes characterized as “quick and dirty”. By statute, the review panels must complete their
adjudications by March 16th of each year. On average, 25,000 cases are heard annually by
review panels. The vast majority of cases end at this level. In 2000, 820 cases were taken to the
second level of appeal: the Property Assessment Appeal Board.
The Workers’ Compensation Board received 184,131 new cases in 2000. The review structure
for compensation claims is complex. Medical Review Panels can receive cases at several stages

234

Gas Safety Act, R.S.B.C. 1996, c. 169, s. 27. Prior to creation of the Board, an appeal from a
decision of the chief inspector lay to the minister. Under section 25(2) of the Gas Act, R.S.B.C.
1960, c. 161, the minister could have a person with “expert knowledge” to assist him.

235

For example, the chief inspector has power to revoke or suspend a gas fitter’s license (s. 24).
Under section 25, he hears appeals from decisions of inspectors and local inspectors.

236

As a result of the Core Services Review, the government announced in January 2002 that the
number of levels will be reduced.

237

A table is set out below, comparing key statistics for this program with those for property
assessment and workers’ compensation.

238

BC Benefits (Income Assistance) Act, R.S.B.C., c. 27, s. 11 and Income Assistance Regulation,
B.C. Reg. 75/97, ss. 67-69.

239

BC Benefits (Appeals) Regulation, B.C. Reg. 271/96, s. 3 as am. There is a process for selecting a
chair if the two nominated persons cannot agree on the choice of a chair.

240

Hon. J. MacPhail, Hansard, June 19, 1995, p. 15719. This reduction occurred. For example, one
judicial review decision was rendered in 2000; the application for judicial review did not succeed.

241

Assessment Act, R.S.B.C. 1996, c. 20, s. 31.
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in the process.242 The primary level of external review, however, is appeals to the Workers’
Compensation Review Board. It received 14,460 new appeals in 2000; workers were at least
partially successful in 47% of these appeals. The Review Board has more than 40 full time
adjudicative members. There is currently a significant backlog of appeals at the Review Board.243
The second level of appeal is to the Appeal Division of the Workers’ Compensation Board. In
2000, it received 1,610 new appeals of which approximately one third were partially or completely
successful. Five judicial review decisions were rendered in 2000; none were successful.
The following table summarizes data for each of these three high volume systems and illustrates
the significant reductions in the number of cases at each level of appeal:244
Comparison of Annual Figures (2000)
# New Cases

First Level of External Appeal

Second Level of Appeal

Judicial Review

# New
Appeals

Success Rate
(partial or
complete)

# New
Appeals

Success Rate
(partial or
complete)

# Cases
Decided

Success
Rate

BC Benefits

105,200
(227,065 total
cases)

N/A

N/A

434

27%

1

0%

Property
Assessment

1,700,000

25,000

N/A

820

N/A

N/A

N/A

184,131

14,460

47%

1,610

34%

5

0%

Workers’
Compensation

Notes: N/A = not available to author.

This information on three high volume program areas highlights the magnitude of the case load
faced by any system for making and reviewing original level decisions in this type of program
area.
242

In 2000, the Medical Review Panel received 492 new cases (Workers’ Compensation Board of B.C.
2000 Annual Report, p. 4).

243

In 2000, there was approximately a 20 month delay for cases proceeding to an oral hearing:
Workers’ Compensation Review Board, Annual Report 2000, p. 15.

244

The data is limited to that available to the author at the time of writing. Notes to data in the table:
1. For benefits under BC Benefits, the success rate is the measure of success by the appellant
applicant for a benefit.
2. The number of new cases for BC Benefits is based upon the recent monthly average of new
applicants and persons returning to income assistance.
3. The above table does not include the number of BC Benefits cases dealt with by the Ministry’s
internal review process: 6369 cases reconsidered (28% resolved in favour of client)
4. The figures for Workers Compensation appeals exclude appeals to Medical Review Panels and
also employer appeals on assessments or related matters. The figures for both these
categories are insignificant when compared to the overall number of appeals on which
decisions are rendered. The first level of appeal refers to the Workers Compensation Review
Board.
5. For judicial reviews, 2 new applications were filed in 2000 with respect to decisions of the BC
Benefits Appeal Board.
6. Most of the data in this table was obtained from the annual reports of the tribunals in question.
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High Volume Program Areas: Comments
The dilemma in structuring an appeal/review scheme for a high volume program area is how to
manage the available resources (human and financial) so that one obtains the optimum balance
between timeliness and reaching ultimately fair and just decisions.
Two preliminary comments are important. First, in assessing whether finality is achieved within
an appropriate time period, several measures should be looked at: (i) the average length of time
for a case to reach completion, (ii) the maximum time span within which a significant majority of
the cases are resolved, and (iii) the length of time that the exceptional cases take before reaching
a conclusion. An ideal system would have acceptable outcomes on all three measures. In
contrast, a review structure which eliminates delay problems associated with the exceptionally
long cases but which in practice lengthens the time period within which the majority of cases are
resolved would simply be replacing one problem with a new and possibly less acceptable
problem.
Secondly, a variety of matters other than the number of layers of review can affect the timeliness
with which a case proceeds through the system. These are addressed near the end of the paper
but include matters such as the skills of the persons conducting the internal review or appeal,
provision of adequate staff and financial resources for the review process, and case management
procedures by tribunals.
As indicated earlier, the nature and quality of the initial decision is a factor which must always be
considered in designing a review structure. This is especially true, however, in the context of high
volume program areas. In these program areas, the processes for making the original decision
and for reviewing that decision must be carefully integrated.
The crux of the issue lies in the fact that many cases in a typical high volume program area do
not require highly skilled adjudication. For these cases, the correct decision is obvious and can
be made appropriately by someone other than a senior official. From one perspective, it does not
make sense devoting significant adjudicative resources to this type of decision. On the other
hand, some cases raise complex factual and legal issues that require more time and a more
sophisticated decision making process in order to reach a fair and just decision. This issue has a
direct impact on the appropriate number of layers of review in a particular program area.
There are several ways conceptually in which the high volume issue can be approached. One is
to have all cases, at the point of entry, go through the same initial decision making process and
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then have internal review followed by one or more layers of appeal. If this option is used the
initial decision would presumably be summary in nature.
A different approach is to use a form of triage when cases first enter the system. Straightforward
cases would be sent for summary adjudication. The more complex cases would bypass that
initial step and go directly to a more in-depth review by a relatively experienced official. The
question in any particular program area is whether the additional time and expense of the triage
process in fact improves the system.
At the appeal level, one option is to create a multi-level appeal structure. The second is to use a
single level of appeal. An advantage of a single level system is that there is less opportunity for
an individual case to drag on than where there is a second level of appeal. If, however, a backlog
of cases develops because of the large volume of cases (and limited resources or poor case
management), it is possible for the majority of cases to take longer to reach finality than in a two
level appeal scheme where the first level of appeal perhaps operates in a relatively quick or
summary fashion.245 In most multi-level appeal structures, the second level appeal tribunal
usually exercises a higher degree of adjudicative and legal sophistication and with many fewer
members than in the tribunal which hears the much more numerous first level appeals. A
practical consequence is that there are likely to be fewer judicial reviews arising from a second
level appeal board than from a single level appeal board which must hear a large number of
cases each year.
In designing a review structure for a high volume program area, the following program area
characteristics are of special interest:
•

Complexity (factual and legal) of the cases

•

Percentage of cases where the correct decision can be reached easily and does not
require significant additional fact gathering or other consideration

•

Characteristics of the users
♦

Is this a program area where, for whatever reason, users are less likely to pursue a
process to remedy an incorrect decision?246 For example, an incorrect initial decision
is less likely to lead to ultimate injustice in the case of a commercial property
assessment than in the case of an elderly person suffering from ill health who applies

245

Whether or not the first level of appeal operates in that fashion depends on how it was designed
legislatively and how it is managed and resourced.

246

See Ison, supra, p. 23.

March 2002

ADMINISTRATIVE JUSTICE PROJECT

Page 80

Reviewing Original Decisions: Guiding Principles and Options
A Background Paper for the Administrative Justice Project

for a benefit under a government program: the commercial property owner is more
likely to initiate an appeal process than is the elderly person.
♦

If cases have an adversarial element between private parties,247 is there a power or
resource imbalance between the parties? A power imbalance increasingly favours
one side as the number of levels of review or appeal increase since the weaker party
may run out of resources to continue the fight.

•

Timeliness
♦

If the vast majority of cases are resolved a timely fashion, how important is it if the
system allows a small number of cases to take an excessive amount of time to reach
completion?

•

Probable number of judicial reviews

Summary
Rigid rules cannot be laid down about when multiple layers of internal review, multiple layers of
appeal or both might be appropriate.
Perhaps more than in any other area of designing a review structure, design decisions must take
into account a broad range of characteristics unique to the particular high volume program area.
Several general guidelines can nonetheless be stated. First, because of the disadvantages
inherent in multiple layers of review or appeal (or both), they should be used only after the most
careful assessment of all the relevant factors and how the issue of timeliness will be dealt with.
They will rarely if ever be appropriate other than in a high volume program area. Secondly, two
layers of appeal at the tribunal level may be appropriate in certain circumstances but problems of
delay will occur if cases are not dealt with relatively expeditiously at the first level. Thirdly, a
power of reconsideration by the first level appeal tribunal is problematic. Finally, two layers of
internal review will rarely be appropriate.248

247

For example, both employees and employers can appeal determinations made on a claim by an
injured employee: Workers Compensation Act, R.S.B.C., c. 492, ss. 90 and 91.

248

Where two layers of internal review exist, there is a real possibility that the disadvantages of
internal review will outweigh the advantages; see above at p. 35. See the discussion on this point
in Australian Administrative Review Council’s Internal Review, supra, at pp. 22-25and 67.
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Appeals to Tribunal then to Court
A multi-level system consisting of an appeal to a tribunal followed by a right of appeal to court
(usually only on a point of law) raises issues separate from those relevant to review schemes
consisting of multiple layers of appeal to administrative tribunals. The primary issue is the extent
of the need for court oversight of tribunals (including appeal tribunals) to ensure they do not
commit errors of law or stray beyond the power given them by the legislature. A secondary issue
is whether judicial review or a statutory right of appeal to court is the better method for obtaining
the necessary judicial oversight.
The first question raises the difficult issue of how much freedom adjudicative tribunals should be
accorded in reaching their decisions. The answer to this question requires consideration of the
reasons why the administrative tribunal was created in the first place and the extent to which it
makes sense to have a court second guess a decision of an expert tribunal to which the
legislature has entrusted certain decisions. These matters were discussed above249 and also in
the separate background paper, Standard of Review on Judicial Review or Appeal, previously
released by the Administrative Justice Project.250
In some respects, the answer represent a philosophical choice. In the United Kingdom and
Australia, several reports have recommended a right of appeal to court on points of law from
decisions of an appeal tribunal (or any other tribunal from which there is no further appeal within
the administrative justice system).251 The rationale is twofold: (i) the rule of law requires that
courts be available to correct legal errors by tribunals, and (ii) appeal on a point of law is
preferable to relying on judicial review. In Canada, however, there has not been as extensive
support for court review. For example, in British Columbia, there is no right of appeal to court
from most of the tribunals with appellate jurisdiction. In addition, a significant minority of
administrative tribunals have privative clauses limiting the availability of judicial review.
Whatever one’s answer to how much judicial oversight is appropriate, a fact which must be
considered is that, in the absence of a right of appeal to court, judicial review will in any event be
available to deal with the most egregious legal errors by an appeal tribunal. But which is the
preferred option for obtaining court review for legal errors: appeal or judicial review? As noted
249

See the discussion about choosing between an appeal to a tribunal versus a court and also under
the heading “Standard of Review”.

250

Supra.

251

Franks Committee Report, supra, para. 107; Leggatt Report, para. 6.12 and 6.30. In the case of
Australia, the recommendation is in fact for use of a statutory form of judicial review. For statutory
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above, a statutory appeal to court on a point of law is preferable to relying on judicial review,
where it is in the public interest that the review mechanism be as accessible as possible for
members of the public.252
Apart from accessibility, another factor favouring creating a right of appeal to court rather than
relying on judicial review is that restrictions can readily be placed on subsequent levels of appeal
within the court system.253 As indicated in the flow chart in Appendix B, there is an automatic
right of appeal to the Court of Appeal from a judicial review decision in the British Columbia
Supreme Court. There is then a right to apply to the Supreme Court of Canada for leave to
appeal to that court. For those cases where allowing the normal appeal process to occur would
detract from achieving the overall goals for the review structure, using a statutory right of appeal
to the Supreme Court of British Columbia is preferable to relying on judicial review since it is
possible to limit the number of subsequent appeals to the Court of Appeal.
Whether there should be a right of appeal to court on points of law from decisions of an appeal
tribunal depends primarily on an assessment of the appropriateness of maximizing public access
to court review of decisions by the appeal tribunal. That assessment should take into account the
particular characteristics of the program area including matters such as the legal complexity of
the issues.

10

NON-STATUTORY MATTERS

This paper has focussed on designing a structure for reviewing original decisions. It has dealt
with issues relevant to the legislative framework for a review process. But there is also a range of
other matters which need to be addressed in order to flesh out the legislative framework for the
process. For the most part, these matters will not be reflected in the legislative framework but
can be critical in determining whether the process will work successfully.

and constitutional reasons, judicial review by the Australian Federal Court is broader in scope than
a statutory appeal and covers all errors of law; see the references cited above at footnote 119.
252

See above at p. 40.

253

See the discussion above under the heading “Single Level or Appeal to Court?”, p. 50. In theory,
the legislature could presumably remove the right of appeal to the Court of Appeal from certain
judicial review decisions by the British Columbia Supreme Court; such a move would, however, be
likely be viewed as extraordinary.
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These non-design matters are beyond the scope of this paper; however, a brief and nonexhaustive list includes the following:
•

quality and skills of members appointed to appeal tribunals254

•

provision of adequate staff and financial resources for the review process

•

training for ministry and other staff

•

procedures for notifying individuals of their right to apply for internal review or appeal and
informing them about how the process will work

•

case management practices by tribunals

•

mechanisms to enable original decision makers to benefit from the decisions made on
internal review, appeal or judicial review.

In addition to these matters relevant to the review process itself, actions taken at the level of the
original decision can have a profound effect on the overall operation of the scheme for
administering a particular program area. Good quality original decisions reduce the frequency
with which individuals resort to a review process.255 Officials making decisions should be
accessible and courteous; the decision making process should be open and transparent. Good
public administration includes treating individuals fairly and with respect. There is also the fact
that, even when a person is disappointed by a decision, he is less likely to pursue review options
if he feels that he was both heard and treated with respect.

11

CONCLUSION

Designing a structure for reviewing original decisions requires an understanding of a broad range
of policy, practical and legal factors. No review mechanism works best in all circumstances.
Much depends on a range of factors which vary from program area to program area.
The five steps outlined above help ensure that all relevant factors are taken into account by
providing a structure for the design process:
Step 1:

Identify the policy goals for the proposed review structure.

254

The issue of appointments is dealt with in a separate Background Paper of the Administrative
Justice Project.

255

It may be appropriate in some cases for an official to consult with an individual prior to reaching a
final decision; see the discussion above at page 43.
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Step 2:

Identify those individual characteristics of the system under review which are
relevant to the review structure.

Step 3:

Take into account three general principles: achieve legislative clarity
wherever possible, avoid unnecessary diversity and seek proportionality
among different review mechanisms.

Step 4:

Make the macro-structural choice of process between internal review, appeal
or reliance solely on judicial review (or a combination of internal review and
appeal).

Step 5:

Make micro-structural decisions on technical matters relevant to the broad
type of review selected in step four.

A large number of sometimes technical decisions must be made in designing a review structure
or altering an existing one. Many of these decisions require balancing a variety of policy, legal
and practical matters. In most cases, this requires the collegial work of several individuals each
bringing their own particular background to the process.
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APPENDIX A:
EXISTING STATUTORY APPEALS FROM TRIBUNALS
Statutory Appeals from Tribunals -- Appellate Body
Nature of Appellate Body

Tribunals from which appeal originates

To another tribunal

BC Benefits Tribunal
British Columbia Broiler Hatching Egg Commission
British Columbia Chicken Marketing Board
British Columbia Cranberry Marketing Board
British Columbia Egg Marketing Board
British Columbia Grape Marketing Board
British Columbia Hog Marketing Board
British Columbia Milk Marketing Board
British Columbia Mushroom Marketing Board
British Columbia Tree Fruit Marketing Board
British Columbia Turkey Marketing Board
British Columbia Vegetable Marketing Commission
Criminal Record Review Adjudicators
Financial Institutions Commission
Labour Relations Board -- Labour Arbitration Boards
Medical Services Commission
Property Assessment Review Panel
Workers’ Compensation Board
Workers’ Compensation Board -- Appeal Division
Workers’ Compensation Board -- Criminal Injuries Section
Workers’ Compensation Board -- Review Board

To BC Supreme Court

British Columbia Marketing Board
Coroner's Office
Farm Practices Board
Fire Commissioner
Forest Appeals Commission
Health Care and Care Facility Review Board
Land Reserve Commission
Medical Services Commission
Medical Services Commission -- Health Care Practitioners
Special Committee for Audit
Mineral Tax Review Board
Property Assessment Appeal Board
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To Court of Appeal

Commercial Appeals Commission
Expropriation Compensation Board
Labour Relations Board -- Labour Arbitration Boards
Motor Carrier Commission
Racing Commission
Securities Commission
Utilities Commission

Notes: This table deals only with appeals from tribunals. It does not include appeals from other
government decision makers. The information in this table is based on legislation in force as of
December 31, 2001.
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APPENDIX B:
FLOW CHART
This chart illustrates a multi-level review scheme consisting of internal review of the original
decision coupled with appeal to a tribunal with a power of reconsideration. Since judicial review
is always a possibility, it is included on the chart in the appropriate location.

ORIGINAL DECISION

Internal Review

Appeal Tribunal

Reconsideration by Appeal
Tribunal

Judicial Review:
British Columbia Supreme Court

Court of Appeal

Application to Supreme Court of
Canada for leave to appeal

Leave Denied

Leave Granted

Supreme Court of Canada
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